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MOOT COURT. 

In Case No. 11, Messrs. LellmaD, Lord, 
McCarhr and McGaskie appeared for the 
plaintiff, and Messrs. Lievy, Losee, Lot 
and Lore for the defendants. The case 
was Well argued on both sides and should 
regularly have been decided this week. 
The decision, however. Has been post- 

foned for another week, in order that 
i*of. Lee should have time to look up the 
cases. 

In Case No. 12, Messrs. Lyman, McCune, 
Mayer and Miller appearea for the plain- 
tiff, and Messrs. McOianey, Mason, Min- 
thum and Mitchell for the defendant. The 
proceediDgs were somewhat varied by the 
presentation to Mr. Kier Mitchell of a su- 

Eerb bouquet of tulips, in appreciation of 
is forensic ability. The donors were 
Messrs. Brewster, Smith and Phelps. Mr. 
Clarence Smith made the presentation in 
his usual felicitous manner, and Mr. Mitch- 
ell's appreciative blushes were received 
by the spectators with loud applause. 

In the afternoon session the following 
gentlemen argued the case : 

For plaintiff, Messrs. Sentell, McElvain, 
Vernon and Wood. 

For defendant, Messrs. Wainright, 
Ward and Wilkie. 

We will give the decisions in both 
these cases in our next number. 



RECEKT DECISIONS. 

HUSBAND AND WIFE. 

In the case of Graff v, Eennedv, Judge 
Brown, at Special Term of the Supreme 
Court of thift State, has recently held that 
husband arid wife may form a valid co- 
partnership with reference to the wife's 
separate estate. It is said that this ques- 
tion has never been passed upon by a 
General Term or the Court of Appeals. 



"I am unable to see," says Judge 
Brown, " the distinction between a con- 
tract which a married woman enters into 
with her husband, under which he man- 
ages her separate estate or business as 
her agent, and a contract of partnership, 
which is nothing more than a mutual 
agency by each in reference to the common 
business of both." 

This decision would seem to maintain 
more definitely than any case that we at 
present call to mind, the opinion of the 
court in Better v. Kathman, 61 N. Y, 512, 
in which the Court says : " If the wife has 
the capacity to contract with the husband 
with reference to her separate estate, 
there is no limit upon the power in the 
statute." 

The courts of this State have decided 
that she has such power, and we are un- 
able to see by what principle it may be 
upheld by one class of contracts and de- 
nied as to othei-8. By Chapter 381 , Laws of 
1884, it was provided that a married wo- 
man may contract as if unmarried, " but 
this act shall not affect or apply to any 
contract that shall be made between hus- 
band and wife." Does this mean that the 
prohibition extends only to property not 
owned by the wife ? I'here would seem 
to be room for controversy. 



The Virginia Law Journal thinks that 
judges should not make the head-notes to 
their reported decisions. 

The Regent's Examination takes place 
at the New York University on Feb. 28th, 
and, as usual, it will take seven days to 
get through with it. Students who are 
obliged to pass this examination would do 
much better to go to headquarters at Al- 
bany, where, without difficulty, it can be 
passed in a single day. 
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pTOB the first time since the establish- 
ment of the Law School, a journal de- 
voted to its interests is published. 

We think that the Columbia Jurist will 
supply a want long felt The other de- 
partments of this College are each sup- 
plied with a paper or publication. Why 
are not we ? Let each member of the Law 
School contribute heartily witli pen and 
purse, and we believe that he will have no 
reason to regret his support to this enter- 
prise. 

The Columbu Jurist will be of the 
greatest value to students as a work of 
reference. 

We shall publish every week the Moot 
Court Case, the decision of the Judge in 
full, and a complete list of the cases cited. 
The important notes dictated by the Pro- 
fessors in each class will also appear, thus 
forming, at the end of the year, a valuable 
collection of notes and reports. We shall 
make it a point to publish all news that 
can interest Law Men. Important cases 
recently adjudicated will find a place in 
our journal, and persons of acknowledged 



merit, in and out of the College, will be 
regular contributors. 

If not perfect in the first issue we beg 
our patrons to be indulgent, assuring 
them that in each succeeding week there 
will be a marked improvement. We hojie 
our joumalistio venture taay find support^ 
and in return we shall devote ourselves to 
our only object in editing this paper, that 
of making the Columbu Jubist useful and 
interestii^ to our brother students. 

\\J^ acknowledge with pleasure the en- 
couragement we have received from 
the College authorities. 

Several of the Professors have kindly 
promised to contribute articles. By the 
courtesy of Mr. Dewey we shall be able 
to give official notes regarding the Library. 
If the students will but imitate the 
Faculty in their encouragement, the 
Jubist will be an assured success. 



TN this issue our appearance is modest, 
because our motto is " Quality before 
Quantity." Besides, we are of opinion 
that it is better to begin small and grow 
large, than to begin large and perhaps be- 
come small. Nevertheless, we expect be- 
fore many weeks to increase our size. 



SEiriOB NOTES. 

OASES ON THE CODE. 

Professor Chase has cited the following 
cases as being of import>mce in connec- 
tion with the study of the Code : 

Distinction between a motion and a spe- 
cial proceediujo: : 

11 N. Y. 477; 78 N. Y. 601, COS ; 78 N. 
Y. 541. 

Sec. 191, Subd. 1: 65 N. Y. 250; 78 N. 
Y. 218 ; 80 N. Y. 402. 

Sec. 191, Subd. 3: 74 N. Y. 28 ; 67 NY. 
311 ; 71 N. Y. 79 ; 81 N. Y. 13 ; 72 N. Y. 
123 ; 67 N. Y. 278 ; 80 N. Y. 6G0. 

Sec. 194 : 79 N. Y. 638. Sec. 373 : 94 
N. Y. 309. 
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Sec; 375: 95 N. T. 617. Sec. 386: 79 
N Y 1 

Sek 392: 62 N- T. 663, 666. 

Sec. 3.% : 81 N. T. 143. 

Sec 439 : 86 N. Y. 313 ; 32 Him. 36 ; 31 
Hod. 166. 

Sec. 440: 16 Hun. 464; 30 Hon. 204; 
24 Hon. 646 ; 20 Han. 16. 

Sec. 441 : 89 N. Y. 397. 

Sec. 446 : 72 N. Y. 217. 

Sec. 601, SabA 1: 93 N. Y. 652 ; 6 Abb. 
(N. a) H19. 

Sec. 652: 85N. Y. 602. 

Sec. 657: 96 N. Y. 100. 

Sea 603 : 90 N. Y. 58. 

Sec 647: 93N.Y. 692. 

Sec 649, Subd 2: 9(5 N.Y. 180. 

Sec 665 : 32 Han. 13a 

Sec 707 : 88 N. Y. 216. 

Sec 713: 94N. Y. 343. 

Sec 719: 8 Abb. (N. S.) 237. 

JCMIOR. 

LiENB are of two kinds : Div. 1. Liens 
on Personal Property. Div. 2. Liens on 
Eeal Property. 

Div. 1. These can be either in 

(L) Common Law, 

(II.) Eqnity, 

(Iir.> Admiralty. 

(I:) Common Law liens are either 

A. Special liens or 

B. General h'ens. 
A- These exist by 

(a) Implication, created by a mere rale 
of law, and in general depend npon pos- 
session (Par. on Con. Vol IIL, 239). 

(6) Usage (lb. 239). 

(c) CWii<rac< (lb. 272). 

(d) Staitde (lb. 276). 

B. These are not merely liens on specific 
articles, for work rendered upon them, 
but refer to cases where a man claims a 
lien for a general balance of accounts 
as between him and owner. The only 
persons whose right to this lien the law 
recognizes are, 

(a) Factors (lb. 268 . 

(b) Common Carriers (lb. 262). 

(c) Bankers (lb. 262). 

(d Attorneys at Law (lb. 269). 

(e) Insurance brokers (lb. 266). 

(t) Wharfingers and warehousemen (lb. 
268;. 



(H) lAenain Equity.— TheB» are liens 
enforced in a court of Equity, and may 
be called branches of the law of trusts A 
few leading instances are, 

(1) Vendor's lien for property not paid 
for (lb. 277). 

(2) Vendee's lien for money he has paid 
when vendor will not give him a aeed 
(lb. 277). 

(3) Liens by deposit of title deeds by 
the owner of land, accompanying loan of 
money. 

(4) Bedprocal lien of partners on part- 
nership property (lb. 281). 

(6) Lis Pendens : this compels parties 
and others to take notice of the pendency 
of an action (lb. 282>. 

(6) Other Equity court liens, on theory 
of trust (lb. 284). 

(IIL) Liens in Admiralty: these do not 
depend on possession by the claimant. 
They principally attach to a ship and 
follow it even into the hands of an inno- 
cent purchaser. Example, a mechanic's 
lien for repairs to ship. 

Div. 2. Beal Estate liens.— These are 
statutory in character, and • include all 
such liens as are not equitable in their 
nature. The principal examples are, 

(1) Attachments (lb. 275). 

(2) Judgments of court (lb. 276). 

(3) Mechanic's lien (lb. 276). 

(4) Taxes (lb. 276). 

BANKRUPTCT AND INSOLYENCT. 

Voluntary Assignments in Trust for the 
Benefit (^ Creditors are valid at common 
law, and are only made void by such a 
statute as the Bankrupt Law. A solvent 
debtor can make such an assignment for 
benefit of certain creditors, and direct the 
surplus to be returned to him, while an 
insolvent creditor cannot, as in him it 
would be regarded as fraud. (Enapp v. 
McGowan, 96 N. Y. 76.) 

The manner of executing a general as- 
signment' for benefit of creditors is pre- 
scribed by statute in New York. All re- 
quirements of the statute operating sub- 
sequently to the execution and delivery, 
as that the deed of assignment must be 
recorded, are not vital, but are pronounced 
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by the courts to be. directory. (See War- 
ner V. Jaflfrav, 96 N. T. 263.) 
^ State InwverU Latos. — Their imperfec- 
tions are : 

(L) They cannot act retrospectively so 
as to impair the obligation of a contract 
The State can, however, abrogate a par- 
ticular remedy, provided that a practical 
and efficient one still remains. 

(TL) They can only operate fully on a 
contract, both made and to be performed 
within the State. 

(HL) The contract must be between 
citizens of the State enacting the insolv- 
ent laws. They also have in practice bur- 
densome conditions. 

The effect of a vobintary assignment to 
pay creditors in one State when the prop- 
erfy is situated in another, is derived 
from the comity of nations, which will 
yield in the face of any local rule. (War- 
ner V. Jaffray, 96 N. Y. 248; Green t?. 
Van Buskirk, 5 Wallace 307 ; Hewey et 
al, V. Bhode Island Locomotive Works, 98 
U. a664. 



STUDY GOSSIP. 

(Gentlemen, you really must keep off the 
tables. 

We have heard of another man who has 
narrowly escaped breakinf^ his neck in the 
library passageway. Is gas so expensive ?< 

Copies of the Cdurnbiad can be had of 
the janitor directly after the semi-annuals. 

It is rumored that Mr. A — n, of '86, is 

Sreparing a work on " Scenes in an Opium 
oini" The same publisher has a work 
on " The Art of Bunco Steering," by Mr. 

K- a, '85. 

Mr. Chang wants to take some of the 
students back to the Sandwich Islands 
with him. Here is a chance for philan- 
thropic young lawyers to enlighten the 
heatnen. 

A strong desire is manifested by mem- 
bers of all the schools to obtain photo- 
graphs of the staff of the Library. We 
understand that Pach Bros, have ex- 
pressed a willingness to take the pictureft, 
and we hope that there will be no diffi- 
culty in inducing the members of the staff 
to unite in forming what would no doubt 



be the himdsomest group that American 
college photography has yet produced. 
Would not the Co-eds be willing to join ? 

We are afraid that those who bet thai 
an ice-boat cannot go as fast as the win<J. 
have lost 

The New York Polo Club is well rep- 
resented in the Law School* 



LECTURl9^ ON THE BIBLIOORAPHT OF 
HI8T0BT AND POLITiCAL SCIENCE. 

This course of lectures is intended to 
give practical information about the 
sources and documentary material of po- 
litical history and the political sciences, to 
accompany instruction by lectures ot 
private research. It is to take up each 
country, give a sketch of its historiography, 
and enumerate the most impoitant 
original sources out of which its nistory 
is to be studied and written, with a biblio- 
graphical account of the collections in 
which such character and records have 
been printed, together with the collections 
of treaties, diplomatic correspondence, 
state papers, official publications, legisla- 
tive annals, laws, etc. The works in our 
library will be mentioned, and as far as 
possible, information given as to where 
others may be seen, and how their books 
are indorsed and made accessible for use. 

These lectures are given Fridav at 1.30 
P. M., and will begin on Feb. 18th. 

POUTICAIi 8CiENC*E NOTES. 

At the meeting of the Academy of 
Political Science, held January 19th, 
there was a large attendance to hear Mr. 
Nordliiiger^s paper on Joint Stock Com- 
panies. 

Lectures in the cum lauJe course will bo 
resumed on February 9th. 

Of the twelve members of the third year 
class, it seems that onlv Messrs. Bancroft, 
Barrel], Bemheim and Satterlee will try 
for their degrees this spring. 

Members of the Law School should 
attend Dr. Munroe Smith's lectures on 
Private International Law next tenr. Dr. 
Smith treats the subject of Conflicting 
Jurisdictions scientifically and practically. 
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MOOT COURT. 

Decision in Case No. 12, Oneida Co. v. Empire 
Co. 

flTATKHENT OF CASE, 

For more than twenty years the defendant 
has been the owner of a grist-mill with its 
mill-dam and right of flowing back the waters 
of a certain stream. In 1870 *the defendant 
built a file-fiictoiy on the right bank of the 
stream, below the dam. In order to supply 
power to the file-^tory, the defendant made 
a race leading from the mill-pond above the 
grist-mill da^, running parallel with the 
main course of the stream and emptying into 
it at the file-factory where the water from the 
race turned the wheel ot said &ctory. In 
1880 the plaiiitiff purchased from one Smith 
a lot of land situated on the left bank of Uie 
stream, about equi-distant between the dam 
and a point opposite the mouth of the said 
race which emptied into the stream at the 
file-&ctory. This land was bounded by the 
Iftft side of the stream for about 100 feet and 
it had upon it a dwelling-house. The lot 
was not used for any mani&cturing purpose. 
At a high stage of the stream the water di- 
yerted thiough the defendant's race was not 
such as to cause a perceptible diminution of 
the streain. At tne ordinary stage there 
would be a perceptible diminution; althouc^h 
a considerable quantity still flowed oyer the 
dam through the natural channeL But jn 
dry seasons, sometimes two months in a year, 
when the file^&ctory was in operation, the 
race diyerted all the water, except what little 
leaked through imperfections in the dam. 
Smitii was the owner of the lot when ite race 
wlu dug and the factory built, and lived in 
the neighborhood. On the trial Smith testi- 
fied as follows: 

''I ImoW the factory of the defendant; I 
reoollect when it was built and when the race 
way was dug out; I think I saw the defend- 
ant's men making that race way; when they 
were building it I understood it was to take 



water to the file-factory; I saw the factory in 
course of construction, .and at the time the 
factory was constructed and the race way 
dug, I owned the lot which is now owned by 
the plaintiff; while the defendant was build- 
in<y this race way and factory buildings I did 
not object to their doing it; I did not say 
anything to them or to their officers upon the 
subject; I never had any conversation with 
them about taking this water down the race 
way to the factory; I did not at the time of 
the construction of the race or the erection 
the buildings, object to the defendant carry- 
ing the water down that race." 

This was not contradicted. 

The court directed a verdict for the de- 
fendant, and judgment was entered accord- 
ingly. The plaintiff appealed to the General 
Term. The file-factory, race way, giist-mill 
and defendant's dam are situated wholly on 
lands belonging to the defendant 

In the morning session Messr& Lyman, 
McCune, Mayer and Miller appeared for the 
plaintiff and Messrs. Mahaney, Mason, 
Minthum and Mitchell for the defendant 

Mr. Mayer deserves high praise for the 
able manner in which he pleaded this case. 

In the afternoon session Messrs. Sentell, 
McElwain, Vernon and Wood appeared for 
pliiintiff, and Messrs. Wainwright, Ward and 
Wilkie for defendant 

Principal cases cited: 40 N. Y. 191; 30 
N. Y. 619; 21 N. Y. 241; 29 N. J. Equity 373; 
106 U. S. 466; 7 Duer 219. 

Text-books: "Angell on Water-courses;" 
" Gould on Water-courses "; " Washburn on 
Easements and Servitudes"; "Washburn on 
Real Property." 



DEdSIOK. 

Rendered by Lee, J. 

L Where one infringing on another *s rights 
with the latter's acquieiscence has the same 
means of knowledge as those of him whose 
Continued on dd page. 
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/^NE week ago, to-day, the (Columbia Jurist 
entered the field of College Journalism. 
It began as an experiment, it now stands a 
snooess — a success which is due. to the kind- 
ness and liberality of the students, for no mat- 
ter how hard we should have worked, if they 
had not received the Juiust with approval, tins 
number would not have appeared. But we 
are not satisfied with this alone; we desire a 
larger sphere for our work and influence; we 
wish to be a medium for the closer relation 
of the Alumni and the undergraduates of the 
University. 

When this object is attained we shall rost 
contented, for the Columbia Jurist will then 
be established on a firm basis, and though 
we may go and others take our place, it will 
yet live to be a permanent feature of Colum- 
bia College. 

COLLEGE UNITY. 

One of the chief objections to a Law School 
Journal, was that it would have a tendency to 
counteract the plans of the Trustees with 
regard to the union of all the schools into a 
University. It was thought that the Law 
students, having a paper of their own, would 



feel more independent ot and separate from 
the rest of the College. 

We think this to be a jUlacy. Our very 
name shows us to be a part of Columbia, and 
it will be a part of our policy to instil into 
the members of the Law School the idea that 
they are Columbia men in as true a sense as 
the members of the School of Arts. Tale, 
Harvard and Princeton men, or graduates of 
any other college, in matriculating in the 
Law School, thereby become Columbia men, 
and should have Columbia's interests at 
heart 

Our department, with its 865 members, 
forms a very important part of the University, 
yet more space has been given in the other 
Columbia papers to notes from Yale than 
to items of interest to us. It was owing 
to this that the Jubist ;was published, and 
we fail to see how separate representa- 
tion is worse than no representation at alL 
As we become more firmly establiRhed, gen- 
eral college notes will be added to the paper, 
and we wUl endeavor to make it interesting 
to the students of all the Departments, but, 
above nil, useful to the members of the Law 
School. And now, finally, a word as to 
a suggestion made recently by a promi- 
nent member of the University, with refer- 
ence to a paper, which should represent each 
department fully. Whenever a disposition 
is shown to start such a paper, the Jurist will 
aid it with every means in its power, and will 
itself retire from the field; but we insist that 
such a journal shall be fully as beneficial to 
the Law Students as the Jurist, with proper 
support, can be made to be. 



INEQUAJilTIES OF THE LAW. 

The N. 7. Tribune of January 20th calls 
attention to the punishment of the brute, 
McCarron, an habitual wife beater, who finally 
plunged a shoemaker's awl in his vnfe's eyes^ 
and to the case of Miss Bebecca Jones for con- 
tempt of court McCarron received nine 
months in penitentiary, and Miss Jones has 
been over nine months in jaiL There is food 
for large reflection in both of these cases. 
Judge Cowing has sentenced a young man 
twelve yeara for stealing a |>enknife worth 25c. 
It would seem from these cases that our 
Codes could stand another revision. 
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CanHnued/rom la page. 
rights have been infringed, there is no 
itetoppeL 

n. A riparian owner is under no obligation 
to inform another of his legal right& 

In this case the Court rendered decision 
for the Appellent, and the judgment of the 
Court below was tiius reversed. The Court 
hdd 

t 1. That the defendant had no right to 
divert the water of the stream. 

2. That the fact that plaintiffs land was on 
tiie left bank of the stream did not affect the 
question at bar. 'Die plaintiff had a right to 
the use of half the stream. 

3. That the case tunied on the questioti of 
estoppel The test of estoppel in tlus case 
was whether or not Smith was under a du^ 
to inform the defendants that they were I 
wrongfully diverting the water. As the de- 
fendant had equal oportunities of knowing 
the facts, the plaintiff was under no duty to 
speak; further , that it did not rest on plaintiff 
io inform defendants of their wrongful act in 
diverting the vntter. Hence, there is no 
estoppel. 



1. In rem in the U. S. Court& 

2. In personam in the TJ. S. Court& 

3. In personam in the State Courta 
Mackenzie v. Wilson, 7 Hill 96. 

As a general rule, the title to the ballast 
is not transferred by a conveyance of the 
"ship." 

Distinctions between a mortgage and a 
bottomry bond on a ship:: — 

1. A mortgage is a conditional sale, the 
title passing to the mortgagee; a bottomry 
bond merely creates a lien on the ship, the 
title remaining in the obligor. 

2. A mortgage is a land contract; bottomry 
is a marine contract 



BILLS 09 LAUmO. 

is the form 



of a bill of 



The decision in Case No. 11 was again 
postponed. 

It was announced yesterday in class that if 
the students did not attend 'the Moot Court 
with more regularity the roll would have to 
be called. 



SENIOR NOTES. 

PBOF. DwioHt ON smppiNa. 

Andrew v, Durant, 11 N. T. 496, is a lead- 
ing case as to what may be considered evi 
dence of acceptance of a ship by the person 
for whom it was built. 

Under the Act of 1850, a ship engaged in 
foreign commerce is to be "registered''; one 
engaged in the coasting trade is to be en- 
rolled- • 

Registration of a ship for the purpose of 
giving it an international character, must be 
carefully distinguished from registration of 
conveyances of or liens on a ship. 

State Courts cannot enforce an admiralty 
lien, although it. is created by a State statute. 
The tl. S. Courts, however, in a spirit of 
comity, enforce such liens. 

ThAre may be three remedies for enforcing 
certain maritime rights or redressing mari- 
loae wrongs: — 



The following 
lading: — 

Shipped on board the ship'Yictory 
on account of Edw. Stiles in good 
order and condition, 100 bbia of 
eggs marked as in margin, to be 
carried from New York to Liv^!rpooJ, 
and there delivered to John Doe or 
his assigns, he or they paying 
freight. 

In vritness whereof, 1 have signed 
three bills of lading, any one of iniich 
being accomplished, this others shall 
remain void. 

Richard Rok, Master. 
New York, Feb. 4dK 1884. 
The question as to whether the master has 
power to bind th6 owner when he signs a bill 
of lading and the goods are not on board. 
English authorities hold that the owner is 
not liable. (Grant u Norway, 10 C. B. 665). 
This is followed in 18 How. U. S. 182. 
The New York cases adopt the other theory, 
holding that it is a case under the law of 
agency, and that the person who reposed 
confidence must sustain the loss. (34 N. T. 
30). 

This case is not directly in point, but tlie 
court expressed that as its opinion. 

A case directly in point is Armor i;. R R 
Co., 66 N. T. 111. 

A i*ecent case in the U. S. Supreme Court 
distinguished the New York cases from Gbunt 
V. Norway, alleging that in these cases the 
bills of lading were signed by agents of cor- 
porations and that there is a Afferent rule 
where the master is the agent of an indi- 
vidual This view is unsatisfactory, as it 
does not turn on any principle. (PoUai'd a 
Vinton, 106 U. a 7.) 
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There is a recent case on this subject in 
33 Hun. 

The concluding clause in bills of lading 
where there are three or more in a set, " if 
one is accomplished," etc., may turn out to 
be mischievous, as it mi{(hfc enable a defraud- 
ing party to assign a second bilL (7 Appeal 
Cases 573.) 

00LLISI0N& 

The Admiralty rule for adjusting collision 
cases where both parties are at fault, ship A 
being supposed to collide with ship B, is to 
divide the damage into two parts, and then 
decree one-half the difference between their 
respective losses in favor of the one that has 
suffered most (The North Star, 106 U. S. 
647.) 

There is another case to be noticed in 
which three vessels are concerned, and vessel 
C is injured by vessels A and B, both in , 
fault The rule there is to collect severally 
from each a moiety of the damage with costs 
of th^ action. (The Equator, 106 XJ. S. 47.) 

There is also a question as to the liability 
of the owner of a sunken ship, which is prac- 
tically a colUsion case. That question is dis- 
cussed in 6 C. B. 699; 10 Exch. 312. 

These cases are noticed in the Douglass, 
L. R. 7 Prob. Div. 160. 

The principle to be extracted from these 
is that the owner of a sunken ship may aban- 
don it In that case he will cease to be lia- 
ble. But if he still assumes to conti'ol it, 
making efforts to raise it, etc., he will be lia- 
ble if there is any negligence on his part 

Collisions when not accidental are to be 
treated as marine tort&' There may be an 
action at law for damages or a proceeding in 
Admiralty, either in personam or in rem, 
against the ship. The accident law in con- 
sidered in Schoomaker v, Oilmore, 102 U. S. 
119. 

If one proceeds at law he will be met by 
the doctrine of contributory negligence. (69 
N.Y. 470,483.) 

While, if he proceeds in Admiralty the 
loss will be divided. (93 U. S. 302.) 

UMITED LIABIUTt ACT. 

Sees. 4282-4289 of R S. of U. S. 

These sections provide a method whereby 
a ship-owner can surrender the ship and 
freight to a trustee for his creditors in order 
to escape all further liability. When that is 
done a monition is issued from the Admiralty 
Court, bringing the parties within that juris- 
dictioh and causing a cessation of all pro- 



ceedings in State courts. (54 Bule in Ad- 
miralty; Norwich Co. u Wright, 13 Wallace 
104) 

This was followed in 103 U. a 138 ; 106 U. 
S. 461; 106U. S. 24 

In this last case the difference between the 
American statute and the English is pointed 
out, saving much confusion in studying the 
decisions. The American statute takes the 
value of the ship and freight after the in- 
junr, while the imglish refers to their value 
before the injury. 

LIGHTS Ain> BULBS VOB AVOOOINO OOLLIBION& 

R S. of IT. &, Sees. 4238 et seq. 

SALTAQB. 

The Brady case, 1 American Law Times (N. 
a) 402. 

QBNERAL AVEBAQE. 

The principles of general average are 
stated in Nelson v. Bebnont, 21 N. T. 36. 

All the interests concerned are engaged in 
a common venture, and each is equitably 
bound to contribute his portion to the com- 
pletion or accomplishment of the adventu>*e. 
If a sacrifice of any interest at risk is neces^ 
sary for that purpose, it follows that if one of 
the parties separate his part of the property 
from the adventure before the expenditure is 
incurred, he is not Hable for any fatmre ex-* 
penses. 

Barnard v. Adams, 10 How. (U. a) 270, 
bears on the question of what is a sacrifice, 
and gives a Uberal construction to that teim. 

SEAMEN. 

The whole subject is found in R S. of IT. 
S. The regulations are much more rigorous 
than formerly. An officer, called a Shipping 
Commissioner, has power to intervene be- 
tween them and the owner, and may thus in- 
vestigate the condition of the ship, scrutinize 
the terms of the contract, examine the qual- 
ity of the provisions, etc 

There are also regulations protecting their 
wages from attachment, and in some cases 
wages are made non-assignable. 

The general thjdory of this legislation is 
that seamen are not to be left, like other ser* 
vants, to look after their interests, but are 
rather to be placed under the protection of 
the law and the Admiralty court 

The law may be found under the head 
'* Shipping," in the index. 

FILOTAQB. 

The question has arisen whether, when a 
pilot* by his unskilfulness injures a third 
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person, the owner of tiie piloted Teasel is 
liable, and parlicularlj where we assume thai 
the pilotage is eompulsorj. The Kngliflh 
oonrtB hold that in that case there is no lia- 
bility, on the ground that it is not a case of 
master and servant (The Royal Charter, L. 
P. 2 Adm. 262.) 

This rule would be varied where the pilot- 
age was not strictly compulsory, as in the 
Suez 'CanaL (The Guy Mannering, L. R 7 
Prob. Div. 132.) 

On the other hand, the Supreme Court of 
the U. S. holds that the owner is liable, even 
though the pUotage be compulsory, on the 
general rule of the Eoman law that everyone 
must so use his proi)erty as not to injure an- 
other, and that this rule of Boman law is 
rooted in the Admiralty law. (The China, 7 
Wallace 63.) 

JUNIOR KOTES. 

On the relation of the clause in the Consti- 
tution of the United States, that "no State 
shall pass any. . . .law impairing the obli- 
gation of conti'actSy'' to Mabbuge aiid Divobcs* 

It is now understood that this clause does 
not i!elat6 to. the topic of marriage and divorce, 
an the ground that the word contract as used 
in the U. S. Constitution does not extend to 
contracts of marrfage. This subject depends 
largely on rules of public policy, and owing 
to this doctrine of status cannot be brought 
within the domains of ordinary contract& 
Property rights acquired by marriage, may 
be protected on other grounds, reference 
here being made to a common clause in State 
constitutions, that private property is not to 
be taken, even for public use without com- 
pensation. This wUl protect vested rights of 
dower, but not, according to the prevailing 
opinion, the inchoate right, since that is not 
Memed to be property (Pai*. on Con. HL 
♦546). 

At the dose of the lecture on Monday, 
Prol Dwight delivered a short parting ad- 
dressy complimenting the class on their good 
work, spirit and attendance, which was re- 
ceived vnth loud applause. 

On Tuesday, Februuy 3d, Prof. Lee began 
Ids lecturee on Real Estate, in Blackstone, 
3ook3. 



BB. BWieH1?S CLA8SIFICA110N Or ESTATES. 

L Freehold. 

1. Of inhebitakob;. 

A. Fee-mmpie. 

B. Fee-qualified, 

a. On condition. 

b. On limitation. 

c Conditional at common law; by statute 
de donis made a bee tail, 
d. On conditional limitation. 

2. Not of inhebitanoe, or Lifk Estate. 
A. Conventianai* 

a. Estates for one's own life. 

b. Estates for the life of another. 

c Estates for an uncertain period that may 
po83ibly last during life. 
R Legal Ltfe-^ale. 

a. Courtesy- 

b. Dower, 
c Jointure. 

n. Less than Freehold. 

1. Estates for years. 

2. Estates at wilL 

3. Estates from year to year. 

4. Estates from sufferance. 

Bemarks, — Of all classes in the first division 
the oimer may be said to be seized, in the 
second he cannot be said to be seized, but is 
poseesaed. 

THE HEW CATALOGUE* 

After many delays, the Law School cata- 
logue for 1884-86 made its appearance last 
Thursday evening. It was soon in process oi 
rapid d^tribution, and by Friday afternoon 
every member of the school had a copy in 
his overcoat pocket and had mailed another 
to his best girL 

The catalogue closely resembles those of 
previous years in both matter and general 
make-up, out several changes and improve- 
ments come to light on close examination. 
Firsts then, we find two new names on the list 
of instructors — Mr. Hughes^ of '84, and Mr. 
Bice, of '80 — both of whom, we trusty will re- 
main permanently on the staff of professora 
Next, turning to the subject of fees, we note 
that the clause which saved so many men a 
neat little clause last year " for new indents 
entering after June Ist^ 1884, $190," has this 
year been omitted. We fear there will be no 
loop-hole through which future classes can 
escape the rise in fees. That this rise has 
been beneficial to the school a glance at the 
new catalogae vrill show. There are^ this 
yeai, 865 students enndled— exaettj the same 
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Dumber as last year The number of college 
graduat€|8 is 220 (60 per cent), or two more 
tUah lai^t fekr. Ilius there has been no fall- 
ing off of attendance in any respect Oo the 
contrary, we believe that the standard of at- 
tendance has been raised. Yale sends us this 
year 36 of her graduates against only 25 last 
year. Columbia has the same number she 
nad last year — 49— but severid of her rep- 
resentatives this .year write A.M. after their 
names. Princeton has fallen from 22 to 19 ; 
but this sad loss is partly compensated for by 
gains from other univei-sitles outside of the 
United States. Harvard sends 19 also this 
yeai- — a loss of two, and C. C. N. Y. has 18 ; 
we had thought they were 50 1 

Altogether the Law School is to be con- 
gratulated on its condition this year; and we 
trust that the members of the present senior; 
class will see to it that their list of graduates 
far outnumbers that of '84, when 110 men 
(not 111, as the catalogue has it) made up the 
smallest class we have had since 1872. 



of Jurisdictions," will begin next Thursday 
at 2.30 P. M., in Hamilton Hall, top floor. 

Mr. Baker's lectures on "Bibliography** 
begin on Friday, Feb. 13th, at 1.30 P.' M. in 
(IJentre Hamilton HaD. 



POLITICAL SCIENOE NOTES. 

At the meeting of the Academy, held on 
.the 2d of February, Mr. Pincoffs read a paper 
on the Dutch government of the island of 
Java. Considerable disappointment was felt 
that the essay, which was announced to be on 
the Dutch colonial policy, did not take up the 
early history of New York. This disappoint- 
ment was, however, soon overcome by the 
Interest iti the subject actually presented, as 
well as in the discussion which followed, con- 
cerning the advantages of communisnl in the 
holding of real property. Mr. Seligman's re- 
marks showed Jtbe existence of " common " 
as opposed to individual ownership of land 
in many parts of the East, and even in iso- 
lated parts of Europe to-day. As the discus- 
sion continu^a many other subjects were 
touched upon, liotably Henry George's the- 
ories, protection, municipal corruption and 
public education. 

The next meetiiig of the Academy will be 
on February 16th, when Mr. Goodnow will; 
read a paper on the " History and Present 
Organization o^ the TJ. S. Treasury Depart- 
ment.'' The meetings are held in Centre 
Hamilton Hall, at 8 P. M. Law students 
would generally find them very interesting, 
and aie cordially invited to be present 

The lectures of Dr. Munroe SLiitb, on 
^'In^mationa] Private Law and ihe Oonflict 



STUDY GOSSIP. 

Quite a number of Columbia students at- 
tended the reception of the New, York 
Athletic Club on Thursday evening last, and 
from all accountt^ had a glorious time. Mr. 
C. M. Smith's beautiful collection of hjs tro- 
phies of the cinder track were on exhibition. 

It is evident that Rossa's late assailant had 
never attended a law school If she had, she 
would have induced him to take a course in 
Real Estate. 

We are pleased to announce to our anxious 
friends that the libel suits against us have been 
withdrawn. 

" Mr. R, explain what becomes of the part- 
nership assets under the Bankruptcy Law." 

Mr. R — meditatively^-'* Well, Professor, 
that is a complicated question.'* 

The Professor is evidently satisfied with 
this explanation, and passes to the next 
gentleman. 

Mr. M. is engaged in illustrating a life of 
Csesar, including the famous meeting with 
Cleopatra Proofs will be shown on aj^plica- 
tion. 

The rowing machines h^ve been put in 
place, and the University and Freshman crews 
ai'e now practising. Among the Law School 
men competing for position in the crew are 
Berkins, Dempsey, Bieecher, Blackwell, Dev- 
lelin, Donnelly, Hardy, Mahaney, Reville, 
Rose. 

For accurate and detailed information in 
regard to the Feudal System, apply to Mr. 
H.,'86. 

HEW BOOKS. 

Among the additions to the Law library 
during 3ie past week are fifty or more vol- 
umes of Canadian Reports, and some forty vol- 
umes of American Reports, towards filling up 
the series, chiefly Louisiana Annual and 
Texas, wit^ Montana and New Mexico. 

Among text-books just added are Gould, 
on the Law of Waters; Manger,^ on Applica- 
tion of Payments; Anson, on Contracts, Ox- 
ford, 1882; Story, on Conflict of Laws, new, 
edited bv Bigelow; VoL XIV. of the U. a 
Digest^ tJ. S.; Thompson, on Highways* 
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QKNERAL NOTES. 

Of the twenty-one men who went up for 
examination at the last General Term, ten 
failed. But of the five who were from Colum- 
bia only one failed, and he had already failed 
here.. 

The Engineering Society of the School o^ 
Mines give a public lecture on Thursday even- 
ing, Feb. 13. All are invited. 

The Regents' Examination takes place on 
the 23d of Feb., not on the 28th, as we stated 
in our issue of last week. 

Eighty-six's Columbiad has appeared and 
was Uberally subscribed to in the Law School. 
We have no desii*e • to " damn with faint 
praise," and consequently will say no more 
about it 

Mr. De. Costa's lectures on the " EUstory 
and Jurisdiction of the Federal Courts," on 
Tuesday and Thursday evenings were well 
attended. Many graduates were noticed 
among the large audience& 

" A common carrier of passengers for hire 
is bound to see no harm comes to any pas- 
senger from another passenger whose conduct 
and condition clearly show that he is a 
dangerous person, and likely to injure his 
fellow passenger." This rule of law was laid 
down by the U. S. Circuit Couit in Indiana, 
in an opinion just published. The legal repre- 
sentative of the man killed sued the company 
and got a verdict for $5,000. Judge Wards 
said " it became the duty of employes of the 
company to disarm or remove any one whose 
conduct showed him dangerou&'! 

John J. Ox ton recently died in Milwaukee, 
Wisconsin ; he was born in M^ison Co., N. 
T., 1812; admitted to the Bar in 1849. He 
became remarkable in defending himself in 
a personal suit began against him by J. A. 
Noonan, a politician, thirty years ago, in 
which aJone he was victorious against sixty- 
five lawyers on opposite side. 

Through the courtesy of Dr. Dwight we 
are enabled to present to our readers his 
celebrated classification of Estates, which has 
not been used in the Law School for two 
years past We feel certain, fro oi pei-sonal 
experience, that it will be found of signal 
advantage in placing clearly before the mind 
the main divisions of Real Ij^state law; a 
subject at once intricate and comprehensive. 
— ^Ed. 

Mr& Annie Clarke recovered $3,500 dam- 
age against her mistress, Mrs. Albertina 



B^tes, for a dislocation of her arm by an im- 
patient jerk of the rope of a dumb waiter. 

The settlement of the NavaiTO suit prom- 
ises to revive an old crop of lawsuits grounded 
6n Tweed regime contracts. 

John T. Quarles, colored lawyer, counsel 
for Bugg, is dead. 

The law passed by the Massachusetts.Medi- 
cal Societv, admitting women to membership, 
has thus far resulted in the admission of but 
one appliccmt. 

A Rochester reporter has gone to jail 
rather than reveal to a court the source of 
his information in a bribery case. 

A missing will wat^ found on the body of a 
testator who had been buried three years. 

Drustees of Columbia CoUege v. Thatcher, 87 
N. Y. 311. On the 26th of July the plaintiff 
in this case and one Beers, who were the 
owners of adjacent properties on 50th Street 
in this city, entered into a. contract, wherein 
as stated, '/ to provide for the better improve- 
ment of the said lands," the parties mutually 
covenanted for themselves, their heirs and 
assigns, that only dwelling houses should be 
erected upon their respective premises, and 
that neither would permit or carry on " any 
stable, school-house, engine-house, tenement 
or community house, or any kind of manufac- 
tory, trade or business," on any part of said 
lands. In a previous case (Trustees v. Lynch, 
70 N. T.) the question came up as to whether 
these agreements operated as equitable ease- 
ments and were binding upon all purchasers 
with notice thereof. It was decided that 
iliey to^re mutual equiiMe easements. But they 
were not covenants that run with the land in 
aoourt of C. S. This action was brought to 
restrain the defendants, who claimed under 
Beers, the party to the original contract, 
and who had notice of the existence of the 
I said contract, from using the premises 
I for business purposes. About this time the 
elevated railway was erected with a station in 
front of the premises in question. It was 
proved by the defendant on the trial that the 
erection of said railway rendered the prem- 
ises unfit for use as dwellings on account of 
the noise occasioned by pacing trains, anc 
\ the lack of privacy caused by tbe proximity' 
of the station; and that while it was not im 
possible to use the premises as a dwelling 
I yet it was a highly unpractical use to pu 
them to. The question was thus raised as i 
whether a Court of Equity woidd restrain 
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person from violating the provisions of a eon- 
tract when the condition and ntiliiy of the 
subject-matter was so changed by extraneous 
causes, its present condition was clearly not 
within the contemplation of the parties at 
the time of making the contract. 

The Court declined to issue an injunction 
in such a case. 



A JUDICIAL DINNER. 



The following was the menu at a recent 
dinner given by the Bar Association of Bos- 
ton: 

SUPBEKE NoN-JUDIdAL Ck>UBT. 

Suffolk, 88. February Term, 1885. 



Boston Bab Association vs. Hotel Vendome. 



Points for Defendant. 
L 

defendant's opening. 

Haute Sauteme. 

Oysters on ShelL 

"Nee clam, nee precario." 

Thomas vs. Marshfield, 13 Pick. 24a 

See " Shelley's Case." 

A DOUBLE DISTRESS. 

Ajnontillado. 

1. Green Turtle, aux quenelles. 

2. Consomme, priantaniere royale. 
''Ezpressio unius est exclusio alterius." 
Jordan v& Dennis, 7 Met 591. 

lEL 

OHANOB OF VENUE. 

Pommery & Greno. 

0. Broiled Potomac River Shad, sauce Ber- 

naise. 

b. Filet of Bed Snapper au gratin, a llta- 

lienne. 

c. Sliced Tomatoes — Potatoes a la Pari- 

sienne. 

"Mala pronunciatio non nocet" 

See Hooker's reports; also, Fisher's Digest 

Defendant ** sets up " Pommery & Greno 

as a special traverse, absque Hock. 

IV. 

HETBB (without BOUNDS.) 

o. Philadelphia capon, with cauliflower, a la 

creme. 
b. Tenderloin of beef, larded, with mush- 
rooms, 
c. Saddle of English Mutton, with jelly. 
d* Potato croquettes. French string beans. 
Spinach. 



** Lex non cogit ad impossibilia." 

It is submitted that the burden is now on the 

plaintiff 

V. 

LATE ENTB^BB. 

a. Compote of pigeons, a la macddoine. 

See Angell on Carriers. 
6. Croquettes of chicken, aux petite pois. 
*' liCt us have peas," but whether tnese '"words 
of Grant" constitute a valid oonveyanoe, 
quaere f 

c Oyster patties, a la Beine. 

VL 

Eoman punch. (Institnted by Justinian.) 

vn. 

CUMULATIVE EVIDENOE. 

Pontet Canet 

1. Canvasback duck. 

" Nullum simile est idem." 4Coke, 16. 

Want of proper indorsement, in certain cases, 

or misnomer, must be pleaded in 

abatement. 

Bobbins vs. Hill, 12 Pick. 569. Trull vs. 

Howland, 10 Cush, 109, 112. 

See, also, Drake on Attachments. 

2. Broiled quail on toast Boast larded 

grouse. 

Dressed celery. Guava jelly. Thin fried 

potetoes. 

VKL 

OOLLATEBAL SECUBITIES. 

1. Bes inter alios. 

0. Charlotte Busse. Vol-au-vents of Apricots. 

'k Assorted Cake. Macedoine of Fruit 

2. Limited Paiinersbip. 

Meringues with Orange Ice. 

3. Defendant's Exceptions. 
Harlequin Ice Cream. Ciystalized Fruit 

4. Contingent Bemainders. 
Assorted Green and Diy Fruits. 

5. Choses in Action. 

Boquefort and English Stilton Cheese. 

6. Summing Up. 

Crackers. Olives. Coffee. 

" De minimis non curat lex." 

7. Exemplary Damages. 
Cigars. Cordicds. Liquors. 
"To constitute a guest, in legal contempla- 
tion, it is not essential that a person 
should be a lodger at the inn." 
Mason vs. Thompson, 9 Pick. 280. 
IX. 

vox ET PRETEBEA NIHIL. 

J. W. WoLcoTT, for Defendant 

W. R. JENKINS, STEAM PRINTER, 860 SIXTH AVE., NEW YORK. 
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the property sold to satisfy the Hen; which had been done, and the 
proceeds paid into court. 

To this view the plainuff reph'es that the Admiralty suit was com- 
menced prematurely; that the defendant made an excessive demand 
for freight: that the excessive demand was based on an erroneous 
estimate in the bill of lading of the goods shipped; that the demand 
was entire, and could not be separated into parts; and that he was 
not bound to pay the wJul* claim, and that accordingly no action 
could be brought against him until the true amount of goods had 
been asceruined, and he had refused to pav. It is then argued that 
the action being premature, the defendant had no r^ht to exact the 
payment of costs of the action as a ettditim prtc««itnt to delivery, and 
that the subsequent proceedings were unlawful as to him, and gave 
no right to the defendant. 

In the view which I take of this case, it is not necessary to inauire 
whether the defendant lost his lien by his excessive demand for 
fre^ht. The real question is whether he commenced his action 
fremmture^y, and if M>^ whether he could use the unauthorized proceed- 
mg in demanding freighL 

I. The bill of lading is conceded to have been inaccurate by way 
of excessive statement of amount of tons of iron carried. This docu- 
ment issued from the carrier. There was no mutuality in its state- 
ment. It must, according to accepted rules, be interpreted most 
strongly against him. [Broom's Legal Maxims 539, Starpaging and 
cases citedT] He can found no right agamst the consignee upon his 
own error. 

II. It was not enough to make the Admiralty suit proper that he 
had a valid claim against the goods for freight. He must, when the 
action was brought, have had an existing cmuu ^ aetim against the 
present plaintiff. He must have been in the right, and the present 
plaintiff wrong. A man cannot come into a court of justice for the 
enforcement of an inchoate right. It mu.st be a perfected nghr, and 
there must be. on the part of him whom he sues, a deniai «f a right 
which iHV0lts m wrmg on that person's part. 

III. I think the action in the present case was pliinly premature. 
The present defendant had not yet put the plaintiff in the wrong. 
The amount of the goods on board consigned to the plaintiff was 
not asceruined. 1/0 carrtct Hit had been presented to him. It may 
be that if the amount of the error hmdbetn trumm to the present plain- 
tiff, he would have been required to be ready to make a tender of 
the true amount. But that was impracticable. He could not we^h 
the goods. They were not in his possession. To say that he must 
tender the /ruM amount when he had no means of ascertain- 
ing the amount, would be to compel him to make " bricks without 
straw." Must he tender a " conjesttiral " amount T He would be a 
bold man who would say that there is any head of law called "con- 
jestural tender." Must he tender the amount, untrue as it was, 
named in the bill of lading T If that were so, and the amount were 
accepted and the goods delivered, he would be driven to a cross ac- 
tion to recover bi&ck the excess. The law does not require such cir- 
cuitous methods. There is a plain, simple rule. Present your claims 
when they are ascertained and due. Then, if not paid, the courts 
are open to you for redress, and not till then. 

IV. Accordingly, the whole action was premature and without 
legal foundation. The present defendant had no right to insist on 
the pajrment of the costs in the Admiralty suit, as a condition prece- 
dent to the delivery of the goods. The plaintiff tendered the amount 
due for freight, when ascei ained. It is not stated whether thb ten- 
der was in cash or by check. A check is a good tender if not ob- 
jected to on the eround that it is a check and not money. [Tmnings 
vs. Mmrtkmlt'j; Ohio N. S. 257; 3 Greenleaf on Ev. I 601: 7m** vs. 
Arthur %; Dowling P. C. 44a.] No such objection appears in the 
statement of the case. The Admiralty Court had. as a matter of 
fact, no jurisdiction; the sale was without warrant; the plamtiff is 
entitled to thegoods under the bill of lading. Judgment for plaintiff. 

In Case No. 13 (Morning Session), Messrs. Lowry, Reed and 
Rose appeared for the plaintiff, and Messrs. Roberts. Rolland, Pren- 
tice and Salmon for defendant. In the afternoon, Messrs. Case, 
Pratt, Whiton and Basset appeared for the plaintiff, and Meaurs. 
Campbell. Halsey. Van Vliet and Baker for the defendant. 

The decision wa.s not rendered this week, but the Case is reported 
in 49 N. Y. Superior Rep. 3a. 
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SVNIOR NOTES. 

PROP. DWIGHT ON INSURANCE. 

/. Marine Insurance, 

On the meaning of the word " barratry " 
see Atkinson u R R Co., 66 N. Y. 63J, and 
cases cited. 

Abandonment of the ship as affecting the 
earning of freight. 

1. When the ship only is insured it does 
not follow that because the ship is abandoned 
the insurers ore entitled to freight, or even 
to earn any further freight on the existing 
cargo. The contract of afi&eightment still 
belongs to the assured. Should the goods 
go forward in the original ship, the freight, 
after the abandonment, would have to be ap- 
portioned pro rata. If, on the other hand, 
they were sent by the ship-owner in a substi- 
tuted ship, the insurers of the original ship 
woidd have no claim to the freight It would 
be a good ground to send them on a substi- 
tuted ship that the original ship was disabled. 
(74 N. T. 246.) 

2. Insurers on freight There is frequently 
a specific insurance on freight distinct from 
that on the ship and the insurers may be dif- 
ferent persons. Here springs up the doctrine 
of abandonment of freight The* correct 
test of that seems to be this: Is the contract 
of afi&eightment substantially at an end? 
This is not the case, except in two instances: 
(1). Where there is a loss of the cargo itsell 
(2.) Where the expense of sending &e cargo 
forward would exceed the freight 

It is plain that the loss of the ship is not of 
itself a loss of the freight so long as the 
goods exist and may be sent forward in an- 
other ship. The loss of the cargo, on the 
other hand, is of necessity a loss of the freight, 
either in whole or in part, as the case may be. 
If it is a loss in part such as 50 per cent, 
then the doctrine of abandonment will apply. 
Or, if there is a total loss of the cargo, or the 
expense of carrying it exceeds the value, 
there is a strict total loss and no abandon- 
ment is necessary. (74 N. Y. 246, 255; 68 N. 
Y 195.) 

MEMORANDUM ARTIOLEa 

In all the Lloyd policies there is a clause at 
the very end after the letters " N.B." as fol- 
lows: " Com, fish, sugar, salt and hides," or 
some other articles, ''warranted free from 
average unless general, or the ship be strand- 
ed." 

These enumerated articles are always 
perishable and the object is to relieve the in- 



surers from liability for all partial losses, and 
the doctrine of abandonment cannot be ap- 
plied to them. It is enough that they come 
into the port of destination in specie, i e., in 
their original form, no matter how deterio- 
rated they may be in value, to relieve the in- 
surers. If, however, they are cast over by ^ 
public authorities on sanitary grounds in an 
intermediate port, or by the master and crew 
for like reasons during the course of the 
voyage, the insurers wiU not be liable for a 
toted lo8& 

The words " or the ship be stranded," found 
in this clause, mean* that if the ship be 
stranded in a technical sense, the insurers 
will be liable even for a partial los& Strand- 
ing does not include the ordinary perils of 
navigation in a port, occasioned by the rise 
and fall of the tide, but means some fortui- 
tous and unexpected case, and then not 
merely scraping the bottom of the ocean but 
resting some little time, just how long is not 
yet defined. • 

In this case, in order that the insured may 
recover, it is not necessary that the strand- 
ing should have an effect on the goods. It is 
to be regarded as a mere event, and if that 
event happens the insurers will be liable. 

ON THE MODE OF MAKING DEDUCTION FOR OLD 
MATERIALS. 

In the solution of this question two rules 
have been advanced: 

1. Deduct the value of the old materials 
from the cost of repairs and then take off 
<' one-third, new for old." Assuming the re- 
pairs to be $400 and the old materifJs $100, 
this would leave the insurers liable for $200. 

2. From the value of the repairs take off 
<' one-third, new for old," and then deduct 
the value of the old materials. In the case 
supposed, this would make the insurers liable 
for only $166.66. 

The first rule is the correct one. 1 Cowen 
275 (n),. 

7/. Fire Insurance. 

There are two clauses to be contrasted that 
are infrequent use in insurance policies; one of 
which is, in substance, that if the risk is in- 
creased by any act or conduct on the part of the 
insured, or under his control, the policy will 
be void;, and another clause, in substance, 
that if the risk is increased after the issuance 
of the policy by acts of third persons, the 
insurers may at their election cancelthe 
policy, returning in that case a proportional 
nart of the premium. The distinction is that 
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in the first case the policy is made utterly void, 
while in the second case it is valid up to the 
time of the election to cancel 

The first case may l^ad to much litigation, 
as questions of fact may be raised under it 
which will have to be passed upon by a jury. 
An illustration is the case of William v. Ins. 
Co., 67 N. T. 274; also, 74 N. Y. 296. 

WABBANTY. 

The most important legal question in the 
law of fire insurance is warranty. It is im- 
portant to distinguish between a warraniy 
and a representation. A warranty is a clause 
found in the policy or in some paper referred 
to in it. A representation may be oral, even 
though there be a vnritten policy, or it may 
be nubde in some external writing. Not eVery 
statement in a policy, however, is a warranty; 
it must4>e a statement of a fact, or else some 
duty imposed upon the insured. The law of 
warranty is highly technical and forms a 
branch of the law of conditions precedent 
If the statement be false, though mnocently 
so, or the duiy be not performed, the policy 
will be void. 

This whole subject, however, is greatly 
qualified by the doctrine of waiver. By 
waiver is meant some act on the part of the 
insurers or their agentd, showing that the 
strict conditions of Uie policy are not insisted 
upon. Some authorities hold that waiver is 
but anothemame for estopi)el in pais. This, 
however, does not seem to be correct It is 
a branch of the law of conditions precedent, 
which are subject to waver, both in the law 
of real estate and personal property, and 
this is but an extension of the general rule 
to an insurance policy. 

It is well settled that the power of waiver 
may be exercised by such officers of incor- 
porated companies as manage the business at 
the home office, such as the President and 
Secretary. As these companies, however, 
when prosperous, transact business at distant 
cities, a more important question is as to the 
power of these distant agents to waive the 
conditions. At this point, a distinction must 
be taken between general and special agents. 
A general agent . is one having the power to 
use judgment and discretion in issuing the 
policy. This a special agent lacks, and sim- 
ply pbeys the instructions of the office. A 
eeneral agent therefore may waive the con- 
ditions unless restrained, while the special 
agent may not (Pitney u Glens Falls Ina 
Ca, 66 N. Y. 6; Pechner case, 66 N. Y. 196 
and cases cited.) 



These cases were followed up by 76 N. Y. 
416. 

Waiver, however, implies full knowledge of 
the facts. (96 U. S. 326; 88 N. Y. 341.) 

The power of a general agent as already 
intimated may be restricted bv a clause in 
the policy which the insured is legally bound 
to read. (62 N. Y. 63; 73 N. Y. 6) 

A special agent has no power of waiver. 
(63N.Y. 631.) 

IJMrrATIONS OP AcnoN& 

One very prominent condition in a policy, 
almost universally found is that if the insured 
should bring an action to recover, he must 
submit to a short rule of limitations; e, <7., 
instead of having the six years to sue usually 
allotted to plaintiffs, he takes only one. 

This is an instance of limitation created by 
contract, instead of by statute. It is, how- 
ever, binding as a condition precedent and 
if the action is not brought within the pre- 
scribed time, the insured has no claim either 
in law or in equity. (78 N. Y. 462.) 

The contract time begins to run from the 
time the loss is payable. (77 N. Y. 236.) 

INSUBANOE OF MOBTOAOED PREMISES. 

There are four methods in common prac- 
tice whereby a mortgagee is secured by an 
insurance policy, the mortgage being sup- 
posed to be on some building: — 

1. The mortgagee makes use of his own 
funds to pay the premium and takes the 
policy in his own name. In this case there 
IS no privity between him and the mortgagor. 
The mortg^Eigor is in fact a stranger to the 
contract U loss should occur and the in- 
surance company should pay an amount 
equivalent to the mortgage, it would on the 
principles of suretyship be subrogated to the 
position of the mortgagee, and might demand 
an assignment of the mortgage. This is the 
prevailmg opinion, though tilie doctrine oi 
subrogation is denied in the court of Mass- 
achusetta 

2. The mortgagor supplies the premium 
to the mortgagee, and he (the mortgagee) 
takes the policy in his own name. This is a 
complex case, for while the contract is made 
with the mortgagee, he is in a measure 
trustee for the mortgagor who supplied the 
money. Accordingly there would be no sub- 
rogation in case of loss, but the insurance 
money would be applied to reduce the mort- 
gage. 

3. The mortgagor takes the policy in his 

{OofUwined on page 17.) 
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COLLEGE DEGREES AND THE CATAJX>GUE. 

One of the most valuable features of the 
annual catalogue of the Law School is un- 
doubtedly the publication therein of the de- 
grees conferred on our students by our own 
and other college& We are thus able to as- 
certain at any moment whether any particular 
member of the school is a college graduate, 
and if so, what course he pursued and where 
he received his degree previous to entering 
the Law School. On the other hand, this fea- 
ture is to a gieat extent a guarantee to per- 
sons proposing to enter the school of the cha- 
racter, and in general, the ability of the mass 
of our studenta The number of our graduate 
students is exceptionally large; so large as to 
moke ours almost a graduate school, and we 
aie lightly proud of the fact. 

This being true, the method adopted of re- 
cording in the catalogue the names of our 
professors and instructors, without any men- 
tion of their college degrees, seems to us 
either a strange oversight or a very mistaken 
policy. The deep study of the law is calcu- 
lated to have one or two effects on the mind 
of the students, and all lawyers and teachers 
of law are in this sense students. Either it 



immeasurably broadens or it immeasurably 
narrows Members of the School know that 
our teachers are broad-minded men and of 
large culture. How are outsiders to know 
it? Is there any surer way than by knowing 
from our catalogue that each of these gentle- 
men has devoted four or more years of his 
life to the general study of literature and the 
fine arts ? Is there any surer way of creating 
a contrary impression than by presenting 
most of our instructors to the world with a 
simple LL.B. after their names, or perhaps 
with no evidence of their oyer having studied 
anything iit all ? We know of none. 

Let us do the little we can to counteract 
the impression which we know to have been 
given to many outsider by the omissions of 
the catalogue. 

Professor Lee, then, is a graduate of Wil- 
liams College, '58, and of our Law School, '61. 

Professor Chase is a graduate of Yale Col- 
lege. 

Mr. Gifford is a graduate of Syracuse Uni- 
versity. 

Mr. Hughes is a graduate of Brown Uni- 
versity. 

We believe that all these have received 
their Master's degrees since graduating. 
Surely they are not ashamed of them, and we 
hope that in the next edition of the catalogue 
there vnll not be omissions of this kind. 



"FORCED LOANS/' 

A notice has been posted at the entrance 
to the Library stating that hereafter no bags 
will be allowed in the Reading-room. They 
will be checked free of charge at the loan 
desk. We understand that this course has 
been forced upon the authorities by one or 
more members of the University who have 
been in the habit of smuggling books in and 
out of the Library without having them 
charged. That this practice is dishonest 
need scarcely be said. That it is utterly 
selfish and unfair to others is also evident. 
The system of our Library is so perfect that 
the exact whereabouts of every book i 6 at all 
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times known, and when a book is wanted, it 
can always be had within a day or two even 
if it is not in the Library when called for. 
Bat if we are to be at the mercy of these 
** forced loans,** the Library will soon lose its 
value to students of special subjects. Thitt 
there should be any one in Columbia willing 
to be so dishonest towards his fellow-students 
and his eoUege as to remove books without 
permission, is to us a great surpiise. We 
trust that the very mild rule now established 
by the Trustees will have the desired effect, 
and th:»t it will not be necessary to enforce 
the stricter regulations in force at other 
Libraries, forbidding any private books or 
even overcoats to be taken into the building. 
We would strongly advise all readers to make 
use of the admirable check-system adopted 
by Mr. Dewey, and leave their hats, sticks 
and overcoats at the dooi on entering. 
These things are in the way when they are 
spread out over chairs and tables in the 
reading-room, and there is no reason why 
they should not be left at the loan desk^ 
where one of the Library staff has been 
assigned the duty of receiving, checking, and 
taking care of them. 



SENIOB NOTES. 

{Ocmiinued from page 15.) 



own name and assigns it, vnth the consent of 
the company, to the mortgagee. This coui-se 
is open to two leading objections. One is 
that the policy would be subject in the hands 
of the mortgagee to all the defences that 
might arise between the mortgagor and the 
insurance company; and another is that the 
mort{j^gor might sell the propei-ty to a third 
person whereupon the policy would become 
void even though the moi-tgagee had no 
notice of the sale. To remedy this, clauses 
are sometimes found in policies to the effect 
that acts of this kind shall not prejudice the 
mortgagee to the extent of his interest. This 
would really make the policy in substance a 
contract with the mortgagee. (73 N. Y. 141.) 
4. This closely resembles the third case, 
but with this difference, that instead of an 
assignment of the policy, there is a clause in 
it to this effect: ** The loss if any payable to 



the mortgagee to the extent of his interest," 
or the words sometimes are " as his interest 
may appear.'' This form is subject to the 
same objections as the third, and it may be 
remedied in the same manner. 

///. Life /nunirance. 

One important clause found in life insur- 
ance policies is that if the insured shall die 
in consequence of a duel or in violation of 
the laws of any nation or State, the policy 
shall be void. It has been held that there 
must be a relation or connection between the 
violation of the law and the death. (Bi*adley 
V, Ins. Co., 45 N. Y. 422.) 

This rule was put to a severe test in Mur- 
ray M. Ins. Co., 96 N. Y. 614. 

In this case there was an assault planned 
by A and B upon C. C, the assaulted party, 
drew a pistol in defence which was fired acci- 
dentally and killed A. It was held that there 
was a sufficient relation between the death 
and the assault to make the policy void. 

Another clause of importance is that should 
the insured die by his own hand the policy 
will be void. This excludes merely accidental 
death, even though caused by the insured, 
and also cases where he takes his life when 
insane in the ordinary sense, being subject to 
mental delusion. There is, however, a great 
difference of judicial opinion in the case 
where the insured is conscious of the moral 
obliquity of the act, but at the same time is 
subject to an uncontrollable impulse to com- 
mit it The infirmity there is not in the un- 
derstanding, but the wiD. The Supreme 
Court of the U. S. takes the position in such 
a case that the party insured having taken his 
life did not in the meaning of the policy die 
by his own hand, and that the insurers were 
therefore liable. (TeiTy v, Ins. Co., 15 WalL 
580.) 

This view was disapproved of by the New 
York Coui-t of Appeals. (Van Zandt v, Ins. 
Co., 55 N. Y. 469.) 

The Terry case was re-affirmed in Ins. Co. 
u. Rodel, 95 XJ. S. 232. 

A later New York case, however, admits 
that if the insane impulse is caused by dis- 
ease the insurers are Uable. (Newton i;. Ins. 
Co., 76N. Y. 426.) 

The burden of the proof is on the repre- 
sentatives of the insured to establish insan- 
ity. (76 N. Y. 561.) 

Suicide of itself does not estabhsh insan- 
ity. 

Some of the compames, thmking to avoid 
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these questions, have modified the dttuse in 
question so that it reads: '' if the insured die 
by his own hand, sane or insane, the policy 
will be void.*' It was held by a divided court 
in the Gogorza case, 65 N. Y. 232. that this 
included a case where a man, though violently 
insane, committed suicide, and accordingly 
the in8urei*s were not liable. It seems, how- 
ever, to be a very harsh clause and ought not 
to meet with much fovor in the courts. 

It has been held in Massachusetts to be a 
case of practical suicide where the life in- 
sured submitted voluntarily to a dangerous 
and iUegal surgical operation (in this case 
abortion) whereby death ensued. (Hatch v. 
Ins. Co., 120 Masa 550.) 

{Contmued in No, 4.) 



KEYIEWM. 

Digest of the Law of Pabtnership. By 
Frederick Pollock, Esq., Professor of Juris- 
pinidence in the University of Oxford 
Third edition. 1884 

This is an excellent work by the well-known 
author of " Pollock on Contracts." It is the 
aim of the writer to bring all the leading 
principles of the law of partnership within a 
work of 134 page& His plan is to give a 
leading rule and illustrate it by decided 
cases after the manner of Mr. Justice Stephen 
in his well-known book on "Evidience." Mr. 
Pollock has great skill in statement, and his 
illustrations are well chosen and highly in- 
structive. It is a very useful book for stu- 
dents and ought to be republished in this 
country, but without cumbrous notes, which 
would only rob it of its excellencies. The 
book is also highly useful to the practitioner, as 
supplying him in a convenient form the latest 
decisions in the English courts. It is grati- 
fying to find that the recent great case in the 
House of Lords (Cox v, Hickman, 8 House 
of Lords Cases, 268) is regarded as having 
settled in England the great principle of law 
that the " test of liability as a partner is not 
merely whether there is a participation oi 
profits, but whether there is Huch a participa- 
tion of profits as to constitute (he relaiion of 
pnncijjol and agent between the person taking 
the profits and those actually carrying on the 
business." If the courts would hold clearly 
and firmly to this rule we should be rid of a 
great mass of confused and conti*adictory 
decisions which mar the symmetry of the law 



and bewilder and perplex the most diligent 
and intelligent reader. 

Still, it is scarcely safe to attempt to define 
a partnership. Chancellor Kent gave in his 
*' Commentaries " a definition which has been 
well thought of, but has met with the criti- 
c^m of the late distinguished Sir Oeorge 
Jessel as not being sufficiently comprehen- 
sive. (Pooley V. Diiver, Law Rep. 6 Ch. Div. 
472.) 

Mr. Pollock is an earnest advocate for codi- 
fication, which he ably defend^ in his intro- 
duction, when rightly conducted, though he 
remarks that the proposed New York Civil 
Code is not satisfactory. 

Theodoee W. Dwiqht. 



^•^ 



MB. DeOOSTA'8 LECTURES. 

Mr. DeCosta of the New York Bar, delivered 
his opening lecture of the series on "The 
Jurisdiction and Practice of the United States 
Courts," on Tuesday evening, February 3d, to 
a large number of undergraduates and grad- 
uates. The lecturer having been introduced 
by Professor Dwight, after a few prefatory 
remarks, plunged immediately into his subject 

After tracing the history of the Courts dur- 
ing the Confecler-ition period, he carefully 
explained the grant of judicial powers as laid 
down in Article HI, Sections I and 11 of the 
Constitution. 

The grant of Section 11 was divisible into 
cases determined as to jurisdiction by (1) 
Party Character, or (2) Subject Matter, (9 
Wheaton 854). 

A "case," the meaning of "law" and "equiiy" 
in federal jurisdiction, was clearly elucidated 
by means of citations arranged wiUi great care 
as to their logical sequence. 

The history of the adoption of the Revised 
Statutes was detailed, and many valuable hints 
given, as to the construction (100 T^, S. 508; 
101 U. S. 36 ; 104 U. S. 409). 

On February 5th, the jiunsdiction of the 
Supreme Court was under consideration. 

Jurisdiction is (1) Original, or (2) Appellate. 
Original jurisdiction is either (1) Exclusive, 
or (2) Concurrent Appellate jurisdiction is 
either from (1) Inferior Courts of the United 
States, or (2) from the State Courts. 

The lecturer occupied the evening in the 
careful consideration of these broad divisions. 
A case well worth reading and one in which 
the decision was based on the fullest argument 
ever engaged in before the Supreme Court 
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bench, is Murdock us. City of Memphis, 20 
Wallace, 590. 

On February 10th the topic was the Practice 
of the United States Coorta The procedure 
in appealing common law actions was carefully 
distinguished from that in equity and admir- 
alty causes. " Phillip s Practice '* was highly 
recommended. 

It may be interesting to know that Staie of 
Oevrgia us. Brailrford, 3 Dallas 1, is the only 
casein which the U. S. Supreme Court sat with 
a jury. For the formal opening of the U. S. 
Supreme Ck>urt, see 2 Dallas, 3^. 

The jurisdiction of the Circuit Courts was 
the subject on February 12th. The lecture 
was highly valuable for its practical infor- 
mation. 

Mr. DeCosta's lectures are clear, logical and 
terse. Citations to cases are numerous, but 
carefully chosen with a view to their chrono- 
logical or it might be said historical sequence. 
Those students who have as yet not attended, 
would do well to hear the concluding lectures, 
on the jurisdiction and practice of the lower 
courts. 



BOOK TRAAE LAW. 



An opinion of considerable importance has 
just been rendered by United States Circuit 
Judge Coit^ in the case of Clemens (" Mark 
Twain '') v& Estes and Lauriat The facts in 
the case were as follows : The defendants adf- 
veriised the plaintiffs book, ''Huckleberry 
Finn," at a price lower than that fixed by the 
plaintiff for its sale by subsc^ption through 
his canvassing agents. The plaintiff thereupon 
sought to prevent such sale as defendant pro- 
posed by applying to Judge Coit for an in- 
junction, restraining the further distribution 
of catalogues offering the book at a reduced 
price. Ijie plaintiff claimed that his agents 
had bound ttiemselves by contract with Lis 
publishers to sell only to subscribers and. at 
ids price. He also claimed that the defendants 
could only obtain the book from his ageots, 
in violation of the contract which the latter 
had entered into with his publishers, and could 
not sell it at a reduced price, without injuring 
his interest and invading his rights. The 
defendant admitted the above, but denied any 
knowledge of a contract between such agents 
antd the author's publishers, or any fraudulent 
intent Judge Coit refused to grant the in- 
junction, saying: "In the absence of any 
notice of the contract, the defendants had a 
right to buy, or contract to buy books from 



agents, who lawfully obtained them by pur- 
chase from the plaintiff or his publishers, and 
had a right to advertise for sale and to seU 
such books at any price they saw fit. The 
plaintiff may have a right of action against his 
agents for the violation of their contract, and 
from all that appears they might be enjoined 
from doing what they have covenaoted not to 
do. But it is not so claimed that the defend- 
ants were in any parties to that agreement or 
interested in it*' 

Equity will sometimes grant an injunction 
to restrain the vic^ation of negative contracts 
by third persons cognizant of the agreement 
But this not being the case, the decision would 
seem to be as sound as it is important 



NEW BOOKS. 

Among the additions to the Library during 
the past week are Phillip's U. S. Practice. 

U. S. Rev. Statutes, second edition: 1877, 
and supplement to '81. 

Wvatt's History of Prussia; liondon: 1876. 
2 vok 

Winthrop's History of New England, edited 
by Savage. Boston: 1853. 2 vol& 

Chitty's Equity Digest Vol. 2. 

Hare*s Election of Representatives. Lon- 
don: 1873. 

Connecticut Valley Historical Society: 
Papers and proceedings. 

New Jersey Revolutionary Corresi>ondence, 
1776—1786. Newark: 1848. 

Soule — Annals of San Francisco and. His- 
tory of California. New Tprk: 1866. 

Staples — Rhode Island in the Continental 
Congress Providence: 1870. 

Records of the Council of Safety and Gover- 
nor and Council of Vermont Montpelier: 
1873. 7 vols. 

Proceedings of the American Bankers* 
Association: 1880 to 1884 

Sahm Proces der Lex Salicus. Weimar: 
1867. 

Wilda Strafrecht der Germanep. 

Liber Albus. White Book of the City of 
London. Translated by Riley. London: 1861. 



^•^ 



GENERAL NOTES. 

At Due West, Abbeville Co., S. C. , last week 
a case was tried before a trial Justice of 
''trespass by stock." During the progress 
of Hie trial quite a heated and learned dis- 
cussion arose as to whether a goose or a 
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turkey can be included in the term '* domes- 
tic animals." The case consumed six houra. 
The jury disagreed and the case will be tried 
again.- The case was tried before and has 
been heard by two juiies. 

At the examination of the General Term, 
Second Department, there were twenty-live 
applicants for admission to the Bar. We 
congratulate Mr. Arnold Moses, *85, on his 
leading the list. 

Mr. Hunt, of Montreal, will deUver an 
address on the subject of "Crystalline 
Rocks," before the School of Mines, on Friday 
evening, February 20th. All the students of 
the University are invited. 

Prof. Dwight notified the Senior Class that 
those gentlemen who had seen fit to absent 
themselves from his recitations on Shipping 
and Insurance, or had answered " not pre- 
pared," would be required to pass a special 
examination on those subjectnS at an early 
date, as a condition precedent to being ad- 
mitted to the final examinations iox gradua- 
tion. 

The last Moot Court of the Term will sit 
next Friday. The case is an appeal from the 
General Term, and is a question of equitable 
estoppel It involves some nice ix)inte. 

The Committee on Political Reform of the 
Union League Club, advise the passing of a 
bill 'to prohibit and punish soliciting from 
judicial officers or candidates for judicial 
offices, and the payment by such candidates 
of assessments, subscriptions or contributions 
for political purposes." 

Justice Bi*adley denies any intention of re- 
signing his seat on the Supreme Bench. 

David Dudley Field celebrated his 80th 
birthday last Friday. 

The Law Committee of the Board of Al- 
derman reported adversely upon the resolu- 
tion requesting the Legislature to amend the 
municipal Civil Service Law. 

A verdict of $1,088, in favor of the plaintiff, 
was rendered some few days ago in the Kings 
County Supremo Coui-t in the suit of Maha 
Hussuer against the Brooklyn City R. R. Co., 
to recover damages for running steam motors 
in front of her house on Thiid Ave. and 
Twenty-fourth street 

At Cincinnati, Ohio, S. W. Defus obtained 
a verdict of $62 for a years prayer for the 
soul of Maria Hei'sch. The defendant was 
Julius Freibog, administrator. The plaintiff 



claimed that he bad agreed with the deceased, 
just before she expired, to pray for her for a 
year so many prayers per week : he main- 
tained he had fulfilled his paii of the con- 
tract The jury thought his services worth 
the sum mentioned above, and rendered a 
verdict accordingly. The Court held that 
such a contract was binding and legal. 

The cases brought by W. H. Bailey against 
fifteen people charged with tarring him dur- 
ing the progress of a law suit in Scott Town- 
ship, Iowa, last year, where he appeared as 
attorney in a liquor case, it is stated, has just 
been settled. Mr. Bailey had begun suit for 
$10,000 in damages, and after a hot contest^ 
tbe venue was changed to Iowa County, where 
the stipulation of settlement is to be record- 
ed. Those interested decline to state the ex- 
act sum, but it is understood to be $500, with 
costs. 

Justice Parson, of the Supreme Court, 
Philadelphia, in deciding the case of Bair v. 
Robinson and wife, held that a proper dis- 
posal of the remains of a mother is necessary 
within the meaning of the act of 1848. That 
a mother must be housed, clothed and fed 
when in health, have proper medical attend- 
ance and nursing when sick, and must also, 
if onlv for the welfare of the family, be 
buried out of sight when dead. The lower 
court (Common Pleas, No. 3) erred in holding 
otherwise, and the Supreme Court reversed 
the decision, and declared the separate estate 
of the defendant, Mary Robinson, liable. 



STUDY OOSSIP« 



Class pins are becoming fashionable with 
the students. 

Why did so many men sit near the door at 
the last Moot Court? Can it be that they 
couldn't stand hearing a divorce case argued ? 

A number of Law School men have entered 
the M. A. C. games, which takes place Feb. 
28th, at Madison Square Garden. 

The men training for the crews have ob- 
tained permission from Police Headquarters 
to run on Fourth avenue three daya of the 
week They present a novel sight 

F. A. Ware, '85, and E. A. Richard, '86, 
ran at the 13th Regiment gamea The for- 
mer securing, second place in the 5-mile run, 
and the latter winning the 440-yards. The 
competitions were for National Guardsmen. 



W. n. JKNKINS, STEAM PRINTER, 660 SIXTH AVE., NEW YORK. 
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LEdAL HANDBOOKS. 

The field of legal learning is so very ex- 
tensive, and the labor of acquiring a satisfac- 
tory degree of knowledge of ite manifold 
principles is so great, that it is but natural 
that books professing to give briefly a good 
general statement of its most important legal 
rules and principles should have a special at- 
traction for students of law. And such books, 
when prepared by capable hands, are cer- 
tainly of great value. It many other branches 
of learning it has become a very common 
practice in recent years to prepare handbooks 
of this nature, and many of them have been 
written by scholars of the highest distinc- 
tion. Such books give a clear "bird's-eye 
view " of the leading points to be impressed 
upon the mind. This view once made defi- 
nite and enduring, necessary details can after- 
wards be grasped more readily and Atisfac- 
torily. 

But it is all essential that such books should 
be strictly accurate and should exhibit a full 
statement of all such doctrines as may prop- 
erly be called fundamental Their definitions 
should be set forth with the most careful pre- 
cision of statement, and no leading principle 
should be stated without the necessary im- 
portant qualifications which govern its appli- 
cation. These are, of course, merits which 
should characterize every legal treatise, be it 
brief or comprehensive But in elementary 
manuals, which are intended to give students 
their first acquaintance with law, the presence 
of such quaUties is of the greatest conse- 
quence. For the student has no prior basis 
of knowledge by which to correct the mis- 
statements of such books, and therefore is 
likely to accept everything in absolute confi- 
dence. And, besides, when an extensive body 
of knowledge in any field of learning is re- 
duced to a compact abridgment, the difficulty 
of combining stdequate fulness with neces- 
sary conciseness of treatment, and of securing 
entire accuracy, is all the greater. Many a 
judge has excused himself for writing a long 



opinion because he had not the time to write 
a short one, and this illustrates well tiie diffi- 
culty of condensation. Add to this that legal 
manuals have too often been prepared by in- 
competent hands, and the dangers attending 
their use, unless a careful selection is made, 
are obvious. 

For example, a manual recently published 
(and well prepared in the main) defines an 
assault as '' a threatened violence to a person 
with intent or ability to inflict corporeal injury " 
— a definition which would not include the 
pointing of an unloaded pistol at a man who 
believed it to be loaded, which is clearly an 
assault As to the question when a private 
person can arrest without warrant for felony, 
its statements are entirely wrong. It de- 
clares also that a libel must be published to 
at least "two persons" — which is pure error; 
and has various other inaccurate statements. 
Students are apt to learn by heart such 
positive statements of legal doctrine in books 
of this kind, and so get misleadingnotions 
which it is very hard to eradicate. The only 
safe course, therefore, plainly is only to use 
such brief manuals as are prepared by wri- 
tera known to be fully competent, or as are 
recommended by some capable lawyer who 
has examined them thoroughly. And if such 
manuals are not to be had upon any desired 
subject, the student would better seek the large 
treatises or the reports. By seeking a " royal 
road to learning " in the law, as well as in 
other branches of knowledge, a student may 
find that he has done himself more harm 
than good. 

Among the manuals that mav be recom- 
mended are the following: Stephen's Digest 
of Evidence; Pollock's Digest of Partnership; 
CJooley's Ck>nstitutional Law; Desty's Federal 
Procedure; Desty's Criminal Law; Langdell's 
Summary of Contracts; Walker's Introduc- 
tion to American Law. 

Geobge Chase. 



(Moot Court is unavoidably omitted this week). 
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SENIOR NOTES. 

Pbof. Dwioht on Ltfe Insubange. 

the natube of the intebe8t necessaby to take 
out a life insurance pouct. 
Life insurance was once treated as a con- 
tract of indemnity. (Oodsall v. Bolderp, 9 
East 72.) 

This view was overruled in the appellate 
court in Dalby v. Ins. Co., 16 C. B., 365. 

Life insurance was there held to be in its 
nature a wager depending upon a contingent 
event ; to wit, the time of me death of the 
party insured. This principle was followed 
in Ins. Co. v. Shefler, 94 U. 8. 661; Rawle v. 
Ins. Ob., 27 N. Y. 182. 

Being in its nature a wager, it may fall 
within the statutes in some of the States, in- 
cluding New York, against mere wagera 
Some interest, therefore, is necessary at the 
time of the contract to bring it within the 
class of tolerated wagera It is in this way 
that it becomes important to know what in- 
terest will suffice. It is entirely clear under 
this rule that one may insure his own life and 
then, according to the prevailing opinion, 
may assign the policy to another. (94 U. S. 
561.) 

The most difficult Question is what kind 
of an interest must A nave to insure the life 
of B 'for A's benefit. It is clear here that a 
creditor has such an interest and if he only 
insures to the extent of his interests, there 
will be no prohibited wager. In the same 
way, a child may have an interest in the life 
of tine parent, where it is dependent; or the 
parent may have an interest in the life of 
a child as being entitled to its services or 
wages. Similar rules would prevail as be- 
tween husband and wife. The Pennsylvania 
court takes a broader view, holding that 
close relationship would take away from the 
contract, as a rule, the gambling element 
which is sought to be removed by the doc- 
trine of interest. This seems a very rational 
conclusion. (81 Penn. Si 154.) 

Recurring now to the spedsd case where 
the creditor insures the life of his debtor, it 
follows from the rule in Dalby u Ins Co., Supra, 
that if the debt is paid the policy still con- 
tinues in force. There is no subrogation 
in isLYOT of the insurance company to the 
debt, and the creditor may recover both the 
debt and the insurance money. 

Insurance by a wife on her husband's life 
is a very important sul^ect and in a number 
of the States, including New York, is regulated 



by statute. There is in it an element of 
public policy to provide for the wife and 
family in case of a husband's death. There- 
fore Uie statute premits the husband to pay 
a certain sum to obtain the insurance, and 
the policy is free from claim from the 
husband's creditors. It is further provided 
that the wife shall not assign the poucy. At 
first she could not assign it at all, but by a 
recent statute she is allowed to do so with the 
husband's consent (Laws of 1879, Ch. 24a) 
This rule of public policy is for the benefit 
of the wife and family, and cannot be in- 
voked in fevor of her creditors. For ex- 
ample, creditors will not be heard to say ihat 
the assignment, though informal, is fraudu- 
lent as to them. (Smilie v. Quinn, 90 N. Y. 
492.) 

StJBBENDEB VALUE OF THE POLICT. 

This question came up at the time of the 
war between the Uny>n and the Confederate 
States where periodical payments were being 
made. The court held that these payments 
were suspended during the war ana could 
not be renewed after peace vdthout the 
consent of the companies. On equitable 
principles the surrender value was liUowed 
to the owners of the lapsed policies. (In& 
Co. V. Statham, 93 U. a 24; Ina Co. v. Davis, 
95 U. a 425.) 

There is also legislation on the subject of 
surrender value after payments have been 
made for a prescribed time— in New York, 
after the lapse of three years. (Lavni of 1879, 
Ch. 347, taking effect Jan. Ist^ 1880, ap- 
pUcable to policies subsequently issued.) 



NOTES ON THE CODE. 

BT PROF. CHASE. 

Section 1245. — Although the clerks of the 
superior city courts, and of the city court of 
New York, are directed to keep docket 
books, a judgment rendered in those courts 
only becomes a lien on land when reddcketed 
in the office of the county clerk. 

The difference between the judgment book 
and the docket book is shown in Sheridan 
V. Linden, 81 N. Y. 182. 

Sec. 1256. — ^When the lien of a judgment 
is suspended, and another judgment creditor 
dockets his judgment during such suspension, 
the court cannot cut out his rights by an 
order nunc pro tunc, reviving the lien oi the 
first judgment (Harmon u Hope, 87 N. Y. 
10.) 
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Sec 1274.— Hanison v. Gibbons, 71 N. Y. 
58, is illustrative of what degree of minute- 
ness must be observed in drafting the state- 
ment preliminary to a judgment by confes- 
sion. 

Sec 1282.— The term "irregularity" in- 
cludes errors in entry, and the Hke. (Oil Co. 
V. HubbilL 76 N. Y. 643.) 

Cases of " error " do not come under this 
section. These are to be corrected bv appeal. 
Neither does it include cases where the 
judgment is a nullity from some jurisdictional 
defect Such judgment can be set aside at 
any timjB. 

Sec 1283.— The term "error in fact" un- 
der this section seems to be limited to cases 
virhere b judgment is entered against an 
infant defendant without having a guardian 
ad litem to represent him. (McMurray v. 
McMurray, 9 Abb. Pr. [N. S.] 316.) 

Sec 1317.— Whitehead u Kennedy, 69 N. 
T. ^2, is a leading case in relation to the 
power of the appellate court to modify a 
judgment It holds that such court has no 
power to dimim'sh the amount of damages 
awarded by a verdict of a jury. 

Sec 1326 el seq, — It is to be presumed that 
a party aggrieved may appeal at any time 
after enti^^ of judgment until the end of the 
time limited for an appeal after service of 
notice of such entry upon his attorney. 

Sec 1380. — ^The iirst clause of this section 
relates to the time after which an execution 
can be enforced against personal property of 
a deceased. The last dause is in reference 
to real estate. 

Sec 1389.— The term "householder" in- 
cludes all heads of families, and has been 
held to be so broad as to include the keeper 
of a boarding house. 

Sec 1406. — Choses in action are not sub- 
ject to levy and sale upon execution unless 
they are expressly to be by law. They may 
be reached bv judgment-creditor's action in 
equity, and oy supplementary proceedings 
under the Code. 

Sec 1406. — Judgments are alien upon per- 
sonal property from the time that an execu- 
tion thereon is delivered to the sheriff, except 
as against honest purchasers for value before 
levy. 

Sec 1421. — ^In connection with this section 
read Pine v. Davidson, 96 N. Y. 176. 

Sec 1440. — The privilege given by this 
section cannot be claimed by a grantee who 
is guilty of fraud. (Maclntyre v. Sandford, 
89 N. Y. 634) 



Sec 1441. — ^Improvements made by a judg- 
ment debtor or assignee after sale, are lost on 
the expiration of the period of redemption. 
(Ford V. Knapp, 31 Hun. 522.) 

Sec& 2446 and 2447.— These relate only to 
cases where third persons hold personal 
property belonging to the judgment debtor, 
his right to which is not in dispute. In these 
coses the object of supplementary proceed- 
ings may be attained by means of orders of 
the court and delivery to the shei-iff. When 
it is necessary to obtain possession of real es- 
tate, or to bring a suit to recover personal 
property, a receiver must be appointed. 

Wright V. Cabot, 89 N. Y. 570, shows how 
far an order of the court to deliver property 
is a defence to the person delivering as 
against a third party claiming title. 

The meaning of the words " substantially 
disputed " is discussed in MoUer v. Wells, 29 
Hun, 587. 

Sec 2463. — In a valid trust, a surplus over 
an<l above what is necessary' for the mainte- 
nance and education of the cestui que ti'ust, 
may be reached by supplementary proceed- 
ing (9 Daly 355.) 

The order granted under section 2451 does 
not prevent the defendant firom expending 
his earnings for the support of his family. 
(Hancock u. Siers, 93 N. Y. 79.) 

Sec. 2468. — ^A seat in an exchange passes 
to the receiver as a valuable right held by 
the judgment-debtor. (Powell u Waldron, 
89 N. Y. 328.) 

A widow's right of dower passes to the re- 
ceiver. (Payne u Becker, 87 N. Y. 163.) 

As to the general powers of a receiver in 
regard to fraudulent conveyance, see Wright 
u. Nostrand, 94N. Y. 31. 
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JUNIOR NOTES. 

Authorities cited by Prof. Lee in connec- 
tion with Washburn on Real Property. The 
figures in brackets refer to the star paging in 
Washburn. 

(2.) On the right to remove ice from flow- 
ing streams, Myer u Whitaker, 6 Abb. N. 
Ca& 179 ; also, an article in 21 Am. L. Keg., 
320. 

In relation to the cutting of ice on the 
Hudson River, Laws of 1879, Ch. 388 ; 3 Alb. 
Law Journal 386. 

The rolling-stock of a railroad is not a part 
of the realty, but retains its character as per- 
(Oonlmued on page 24.) 
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MORAJi CHARACTER. 

Among the requisites of admission to all 
colleges, law schools, and also to the bar, is 
that the applicant shall be of good moral 
character. What we should like to know is, 
does this requisite amount to anything ? Aa 
a matter of fact, is the character of a student 
ever examined? We have no hesitation in 
saying that it is not The question then 
presents itself ought such an examination to 
be made ? As to this we again have no hesi- 
tation in saying it should But if the au- 
thorities of these institutions we have men- 
tioned systematically neglect to enforce this 
iiile, why do they not adopt the more logical 
plan of expunging it ? 

In our institutions of learning, in all pro- 
fessions, are to be found men who are noto- 
liously bad. This, in a measure, will always 
be the case; but why should they be com- 
mended to the world, as they practically are, 
by receiving degrees, and by admission to 
the bar? As college men we are interested 
in having our diploma mean something more 
than two years attendance and an ability to 
distinguish between a fee simple and a 
promissory note. 

We should like to have it mean that the 



possessor is an honorable man, as far as a 
careful investigation can determine. 

As lawyers we should like to have our 
admission to the bar tell the public that we 
are not only able to attend to their legal 
wants, but that the Honorable Judges of tiie 
Supreme Court are really and not simply 
nominally satisfied that we will discharge our 
duties faithfuUy and honestly. It needs no 
searching investigation to disclose the con- 
trary of that at present 

Our idea is not Utopian. It is no more to 
ask that the moral character of the student 
or applicant have a sufficiently high standard 
than to ask that a physician have a knowledge 
of anatomy. Of course, such a state of 
affairs can never be had, that a degree or 
admission to the bar will be an absolute 
guarantee of character as it is to a certain 
amount of ability; but we believe that a 
moral censorship would prevent men whose 
life is an open disgrace from having the same 
recommendation to the public that is given 
to honorable men. 



npHE custom that is being introduced in 
New York of selling suits of rooms in the 
large apartment houses or " flats " will tend 
to complicate the real estate laws, already 
sufficiently mixed, as the Jimior Class is pre- 
pared to testify. In Florida, land is said to 
be sold by the gallon. In New York, we wiU 
probably use diy measure and sell by the 
bushel 



\A7E shall endeavor to show in our next issue 
how a class organization would benefit 
the students socially and otherwise. Some- 
thing reallj might be done about it 



JUNIOR NOTES. 



( Continued from page 23.) 

sonal property. (Plattsburg v, P. & M. R R, 
54 N. Y., 314) 

(3.) An agreement for the sale of growing 
trees with a right to enter on the land at a 
future time and remove them, is a corUradfor 
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tne Hale of an inlerent in lands, and to be valid 
must be in wiiting (Green v. Armstrong, 1 
Denio, 55). This case draws a distinc^on 
between natural products of the earth and 
those raised by cultivation and the industry 
of man. The crops growing on the land of a 
deceased person at the time of his death, 
shall be. deemed assets, and shall go to the 
executors and administrators. (2 R S. 83, 
Sec. 5.) 

(4.) Statutes protecting private paiks, fish, 
and game. Laws of 1871, Gh. 831 ; Laws of 
1873, Ch. 665 ; Laws of 1877, Oh. 451. 

(7.) Things annexed to the freehold, oir fo 
any building for the purpose of trade or 
manufacture, and not fixed into the wall of a 
house so as to be essential to its support, 
shall be deemed assets, and shall go to the 
executors or administrators. (2 R. S. 83, 
Sec. 4.) 

(8.) If a tenant suffer a fixture erected by 
him to remain annexed to the premises after 
the expiration of hin tejin, it becomes at once a 
part of the really, and he may not afterwards 
sever it (Loughian v. Ross, 45 N. Y. 792.) 



KEYIEW OF MB. DA GOSTA'S LECTURES OF 
LAST WEEK. 

Mr. Charles M. Da Ck)sta continued his 
course of lectures on "Procedure in the Fed- 
eral Courts " on Tuesday and Thursday even- 
ings of last week. 

The Senior recitation room was on each oc- 
casion filled with attentive listeners, compris- 
ing not only a goodly number of undergrad- 
uates, but also many of the alumni of this 
institution who are in a position to appreciate 
the fact that the information here obtained in 
a few minutes can only be acquired elsewhere 
by hours of research and study. 

The topic considered in the lecture of 
Tuesday evening was the "Practice in the U. 
S. Circuit Court in Cases of Original Juris- 
diction." 

In common law actions the practice in this 
court is made to conform as nearly as possible 
to the practice in the courts of record of the 
State where the action is brought. This is 
by virtue of the " Procedure Act/' passed in 
1872, and incorporated in Sec. 1914 of the R 
S. of the U. S Previous to that time these 
courts followed the old. common law practice. 

An important difference between the prac- 
tice in the Federal and State couiis in com- 
mon law actions is that in the f oiTaer tribun- 
als the summons must be issued by the clerk. 



In equity causes, however, these courts 
disregard the practice of the State courts 
and have adopted a practice of their own. 
This practice is regulated by 94 Equity 
Rules, established by the Supreme Court 
Where none of these rules ap]3ly to a ques- 
tion, then the general rules of chancery prac- 
tice prevail. The foUowing text-books are of 
value in the study of this subject: " Pome- 
roy's Equity Jurisprudence," ** Stoiy's Equity 
Jurisprudence," " Story's Equity Pleading," 
"Daniel's Chanceiy Practice," and "Bar- 
bour's Chancery Practice." 

By the act of Feb. 16, 1876, in the trial of 
patent causes, the couiii may impanel ajur}' 
of not less than five nor more than twelve, to 
try the issues of fact, " and the verdict of 
such jury shall be treated and proceeded 
upon in the same manner and with the same 
effect as in the case of issues sent from chan- 
cei-y to a court of law, and returned with 
such findings." (Supplement to R S., p. 
136.) 

In appeals in admiralty causes, by the con- 
sent of both parties the court may sit with a 
jury of the same number, who shall consider 
the issues of fact as in cases at common law. 

In discussing the parts of a bill in equity, 
the lecturer cited the opinion of Lord Hard- 
wick that next to the Lord's Prayer, the 
prayer for general relief in a bill of equity 
was the best prayer that could be made. 

Thursday evening the lecture was on 
"Practice in Cases of Removal from State 
Courts." This subject is regulated by the 
act of March 3d, 1875, and by the Revised 
Statutes (sections 639-644 and 647) so far 
as they are not superseded bv the act of 
1875. 

In order to be entitled to a removal; the 
following circumstances must co-exist: 

1. The cause must have been At its com- 
mencement and also ^t the timei of petition 
for removal, one which could have been 
brought originally in the Federal couils. 

2. The amount in controversy must exceed 
$500, exclusive of costs. 

3. The petition for removal must be made 
to the State coui-t at or before the first term 
when the cause would have been in readiness 
for tiial if the ordinary courae of practice 
were followed,. and notwithstanding the fact 
that joinder of issue was delayed by exten- 
sions of time to plead, the petition must be 
made at or before the term when the cause 
would have been in readiness if such' exten- 
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sions had not been allowed. (10 Federal Re- 
porter, 306.) 

The petition must also be filed before the 
trial commences, and most be accompanied 
bj security for costs in case the removal is 
held to be improper, and also special bail 
where that is required in the State court. 

When the requisites of the statute are 
complied with, the cause is removed eoinstanti 
to the Federal courts and no order of the 
State court is necessary, although it is usual 
and more decorous to obtain one. 

Mr. Da Costa continues the consideration 
of this subject to-night 



MR. BICE 05 DIGESTS. 

Mr. Rice's lecture on the use of Digests of 
Reports, delivered last Saturday, may be 
epitomized as below. We advise students 
to attend these lectures. They cannot digest 
as easily by reading these notes as by hear- 
ing the lectures. 

No digest pretends to give a principle of 
law. It merely states the &cts and the de- 
cisions in individual cases. 

In the consideration of a case, get a clear 
idea of the principles involved before you 
resort to digest, text-books or reports. 

Then get a clear idea of the resemblance of 
your own case to cases reported in the 
digests. Then compare digests of different 
topics. And finally, never rely implicitly on 
any digest. 

Engluih Digests. The oldest under the 
modem system is Harrison's, 1756-1843. 
ThiH has been merged in Fisher's Digest, 
constantly referred to. 

FisHEB. (1870-1881.) Ten annual volumes, 
afterwards reduced to two consolidated vol- 
umes of common law and equity. Edited by 
Chitty & Mewa Continued to 1883. Re- 
printed by Jacobs, New York: 1881. 

CmTTY. Equity Digest, to 1883. Edited 
by J&mes McAuley. New edition, 1883, by 
clones & Hurst 

Law REPOttts Digest, 1865-80. Supple- 
ment, 1880-83. 

PfiiTCHABD. Admiralty Digest^ 1866. 

United States Digest (to be distinguished 
from the National Digests, containing only 
reports of Federal courts). First series to 
1870, 32 volumes, arranged by subjects ; 
second series, 1870-83. In six volumes there 
are tables of titles and cross references, by 
Hudson & Williams; now compiled by Wil- 
liams alone. 



COSBESPONDENCE. 

Clbanunxss. — ^The authorities have not yet 
communicated to us any intention of adding 
towels and soap to the wash-room, or addi- 
tional lockers in the smoking-room. We in- 
tend, however, to provide for these necessities 
in our last will and testament 

Modesty. — ^Yes, the 8. W. comer of the 
smoking-room was railed off expressly for the 
Editors of the Jubist. When we want com- 
pany we like to have the pleasure of inviting 
them. 



Inquireb. — ^No. 
the market 



There is no Jubist stock in 



STUDY GOSSIP. 

Now, let the sloper beware ! Our secretary 
is a most obliging man, but a note from him 
is not always agreeable. 

Is pitching pennies to be commended? 
Come around some afternoon and see. 

All interested in class pins should consult 
Mr. Ware, '85. He says it is the duty of 
every man to have one. We should like his 
definition of " duty." 



NEW BOOKS. 

Among the books just added to the library 
are: 

Jaffe ; Bibliotheca Rerum G^rmanicarum. 
Berlin : 1864-73; O, 6 v. 

Sybel and Others: Historische Commission 
bei der bayerischen Akad. der Wissensch.- - 
Miiuchen: 1883. 

Beloch ; Attische Politik seit Perikles. 
Leipzig : 1884, O. 

Yocke ; Geschichte der Steuem des britis- 
chen Reichs. Leipzig : 1866, O. 

Waitz ; Das iJte Becht der Salischen 
Franken. Kiel : 1846, D. 

Records of the Massachusetts Bay Com- 
pany. Edited by Shurtleff. Boston: 1863-4, 
F, 6 V. 

Records of the Colony of New Plymouth. 
Edited by Shurtleff. Boston : 1866-61, F, 
12 vols, in 10. 

Reed; Suggestions for the Management 
of Lawsuits. New York, 1876, O. 



GENERAL NOTES. 

In the suit of Barbara Merchant, who was 
stewaidcss on board the steamer Bermuda, 
against the Quebec Steamship Co., to recover 
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damages for injuries which the plaintiff re- 
ceived at sea, the jury before Judge Coxe, in 
the U. S. Circuit Court, rendered a verdict for 
$5,000 in favor of tiie plaintiff. 

The Van Brunt Street and Erie Basin 
Horse Car Co. had in its employ three years 
ago a driver who was fond of snapping his 
whip at boys as his car rolled gaily along. 
One day he snapped it at Louis Abrams, a 
four-year-old child w6o was crossing Van 
Brunt street at the time. Louis dodged the 
whip, and in doiug so fell beneath the wheels 
of flie car, which passed over his right hand, 
cutting off four fingers. The General Term 
of the Supreme Court some days since affirm- 
ed a verdict giving tiie boy $4,000 damages 
against the company. 

A curious case was heard some few days ago 
in the Jersey City District Court A woman 
was sued for slander, she having accused the 
plaintiff of bein^ a witch and causing the 
death of her child by witchcraft Under an 
old statute the plainUff was non-suited 

The Hon. Hannibal Hamlin is one of the 
five survivors of the U. S. Senate who were 
present at the laying of the cornerstone of 
the Washington Monument 

A verdict has just been rendered against 
Ma^eson, the impressario, for £200, in favor 
of Herr Bobinson, Uie famous tenor. 

A St Louis judge has recently decided that 
three chromos, a bust of Longfellow, and an 
oil painting, worth $6, may legally constitute 
an *' art parlor." Let us hear no more of the 
wild unculture of the West 

A Mrs. E. S. Hudson and her daughter 
Amy have succeeded in swindling the leading 
business firms of Boston to the extent of 
$30,000. It is believed that similar practices 
in New York and Philadelphia will also be 
brought to light 

During a trial last week at Forsyth, Mo., 
the opposing counsel became engaged in an 
altercation, during which one of them shot 
and mortally wounded the other. The affair 
created great excitement, both parties being 
prominent and popular men. 

Judge Sullivan rendered a decision last 
Monday, in San Francisco, granting the 
plaintiff in the Sharon divoi*ce case $2,500 a 
month alimony, and $55,000 counsel fees. 

A suit has been instituted by the grandson 
of Andrew Jackson for the recovery of cer- 



tain valuable papers, formerly the property of 
his grandfather. 

J. F. Delaplaine, a wealthy lawyer of this 
city, has bequeathed the bulk of his property 
in trust for the founding, support, and en- 
dowment of an institution to be located in 
this city, to be named the " Delaplaine Insti- 
tute for the Belief of the Friendless." 

Ex-Governor Chamberlain thinks the pres- 
ent difficulty in reference to the Virginia 
State Bonds will be settled amicably. 

Chicago, Milwaukee & St Paul R R 
Co. V. Ross, 112 U. a Bep. 337.— A conduc- 
tor on a ti*ain, who has the right to command 
the movements of the train, and to control 
the persons employed upon it, represents the 
company while performing those duties, and 
does not bear the relation of fellow servant 
to the engineer and other employees of the 
corporation on the train. This was decided, 
although four justices dissented from this 
view, saying that this decision would break 
down a long-established rule. This decision 
is contrary to the authorities in this State, 
some of which are Lansing u. N. Y. C. R R 
Co., 49 N. Y. 521, 528 ; 64N. Y. 5, 8 ; 81 
N. Y. 516; 62 Me. 463. This will be seen to 
be a very important instance in which the 
United StatiBS Supreme Court and New York 
Court of Appeals entirely differ. 

All text books can be procured at the office 
of the secretaiy. 

The meeting of the Academy of Political 
Science was regularly held on Feb. 16th, but 
only routine business was transacted. Messrs. 
Bancroft and Neill were elected members, 
but it was agreed not to admit students in 
any of the schools hereafter. No essay was 
read, owing to the inability of Mr. Goodnow 
to be present We may be permitted to say 
here that we believe that there is no one who 
has known Mr. Goodnow since he came to 
Columbia who does not feel a deep and 
personal sympathy for him in his present 
sorrow. 

Miss Becky Jones, like Wilkins Micawber, 
finds "life within a prison's walk" rather 
pleasant than otherwise. Circumstances, at 
least, would induce such an opinion. It is 
now over half a year since this estimable lady 
refused to testi^ in the Hamersley will case. 
Some days ago she yielded to the persuasive 
tones of counsel and agreed to give the de- 
sired evidence. It was resolved to strike 
while the iron was hot, and an order was im- 
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mediately procured to bring her before the 
Surrogate's Court By the time everything 
was en train, however, Miss Becky had chang- 
ed her mind and concluded she would not 
testify after all. The lawyers, in despair, 
have adjourned the case until Inauguration 
Day. 

A Language Society was organized in the 
Library Saturday evening, Februaiy 7th, its 
object being to preserve the purity of the 
English Language. President Barnard and 
Chief Librarian Dewey represented Columbia. 

Owing to Mr. Edmund Yates' failing health 
there seems a possibiHty of his sentence 
being commuted. 

George Washington Bowen, the celebrated 
claimant in the Jumel Will Case, died at 
Providence, R L, February 6th, in his 91st 
year 

Mr. Samuel G. Courtney, who at one time 
held the responsible position of United States 
District Attorney, died last week at his resi- 
dence on Twenty-sixth street. He was born 
in Albany, Nov. 4, 1826, and first studied law 
in the office of Woodruff & Young, in this 
city. 

Senator Pendleton, from the Committee on 
Foreign Relations, has reported favorably on 
the bill to direct the President to cause the 
return of $583,400 to the Chinese Indemnity 
Fund. The bill provides, however, that be- 
fore payment is made to China, the Secretary 
of State shall pay to the executors of Charles 
E. Hill $130,000, in full satisfaction of his 
claims against China for the loss of the steam- 
er Keorgeor in 1863. 

Information has been received in St. Louis, 
Mo., that F. Baum, who was connected with 
Loinstein, Cammack and Easter in the gigan- 
tic Texas cotton swindle over a year ago, and 
who forfeited his bond of $30,000 and left the 
countrj% was arrested a few days since at 
Chatham, Ont., and will be extradited at 
once. 

It is claimed an investigation of the Ken- 
tucky records shows that during the past 
fifteen years the State has been robbed of 
some $2,000,000. 

Dr. Wm. Clarke of Amherst, Mass., is one 
of four survivors of Darraouth Class of 1822. 
Number in class, sixty-five. A. L. Kelly of 
Winterport, Me., Mr. M. Lovel, Cotuit, Ma8&, 



lawyers, and Rev. Dr. John Sesions of Oak- 
land, CaL 

The wars in Queen Victoria's reign have 
cost the lives of 68,000 men and the nation 
£150,000,000. Mr. Bright says he deprecated 
further annexation of territory by Great 
Britain. 

A Boston skating rink manager has been 
fined $5 for ejecting a negro who wished to 
purchase an admission ticket 

Lord 0*Hara, twice Lord Chancellor of 
Ireland, who died last week, earned his first 
guinea as a reporter on a Belfast paper. 



^•^ 



ENGLISH AND AMERICAN LAWTER8. 

MacmiUan*8 Magazine, in a recent issue, 
comments on the good feeling existing between 
English and American lawyers, and takes 
the opportunity to gracefully compliment our 
bereaved Minister to the Court of St James. 

It says: Much has been said of the bond of 
common language and literature between our 
island and the Atlantic mainland; hardly 
enough, perhaps, of the bond of our common 
law. There is a kind of Freemasonry by 
which the English lawyer finds himself 
equally at home in Toronto, in the Province 
of Ontaiio, or Boston, in the Commonwealth 
Massachusetts. You shall fall in with a col- 
league of Harvard or Columbia College and 
find him ready, after 10 minutes acquain- 
tance, to discuss the high, grave, and dubious 
question whether a fee simple, qualified or 
determinable by limitation, was an estate 
recognized by the sages of our law, whose 
opinions have become canonical. Some time 
ago a certain learned friend of the Mass- 
achusetts Bar (now on the Bench of the 
Supreme Court of that State) was with me in 
London, and had his attention called to a very 
full and able French work on the history of 
Anglo-Norman legal institutions, whereupon 
he spoke words to the following effect (I 
soften the adjective actually employed): •'This 
may be very well, but I don't think you and 
I want a — blessed — foreigner to teach us our 
own common law." I would not barter that 
remark for all the possible eloquence concern- 
ing two great and friendly nations that can 
be uttered by the best of possible Ministei*s — 
even by Mr. Lowell — in London or Washing- 
ton. 



W. R. JENKINS, STEAM PRINTER, 860 SIXTH AVE., NEW YORK. 
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HOOT COURT. 

Cask No. 13. 
HBintT Browh ) 

agst. \ STATEMENT. 

Samctbl WiL0oy. i 

Thia action wan broucht to foreclose a mortMce of $1,800 upon land 
In New York City, made by defendant to one Rand, and aaalgned to 

flaintllf by amli^ment dated June 14, 1875. and recorded on that day. 
he mortfaxe wan dated June 1. 1875, and acknowledged and recorded 
Jane 12, 187&. The con^lderauon recited in the a»tignraent waa $1,8U(). 
The defendant beingr in frreat need of $1,800, told Rand of hin necewil- 
tles, and Band told nim he would aend him a man who would let him 
have the money. In a day or two afterwarda one Paton came to de- 
fendant and told him that he could get the money from plaintifT, and 
defendant agreed to take the sum of $1,800 and give a mortgage upon 
th<> l&nd. Paton nrpmrpd thf>« nii.n(>nL waa nreaent when thev were ex- 



by. 

An appeal from the order and Judgment ot the Qeneral Term is taken 
to this Court. 

MOOT COURT, ' 
Case No. ] 

BROWN 



OT COURT, \ 
:ase No. 13. f 

BROWN > 

WILSON. ) 



This action b to foreclose a mortgage for |t,8oo and interest, of 
which the plaintiff is assignee, and for judgment for deficiency on 
the bond. The facts clearly show a case of usury, m which the 
plaindflr partidpated, and this is found by the Court below both at 
Special and General Term. 

The defendant is not estopped from setting up the defence of usu- 
ry by his certificate and affidavit, for it is evident that the money 
was not advanced by the plaintiff upon the iaith of the statements 
therein contained . To constitute an estoppel for the benefit of the 
plaintiiflr, he must have been ignorant ot the &cts, and have acted 
upon the &tth of the statements made by the defendant. [Payne v. 
Burnham 69 N. Y. 69.] 



The action took this form: It was a suit in equity for the foreclos- 
ure of a mortgage — a matter of purely equitable cognizance The 
defendant in answer set up a tender, made before the action, of 
I1.435, the amount actually received by him. He also alleged, by 
•may 4/ c0UHtercimim, that the bond and mortgage were void by rea- 
son of usury. 

The Court a t Special Term amended the answer by striking out 
the allegation of tender; but as this rulmg was disapproved (al- 
though not reversed) by the General Term, we will consider the 
case as if the answer remained in its original form. 

According to the old equity pracUce (which still exists in the U. S. 
Courts), the state of the case would have been as follows: The 

{>laintiff had filed his bill in equity, and the defendant had simply al- 
eged in defense, by answer, a tender of an amount less than that 
claimed by the plaintiff. At the time of answering, the defendant 
had filed a cross bill alleging the facts concerning the usurious char- 
acter of the bond and mortgage, and praying that they be set aside- 
and cancelled, lliere would thus have been, in effect, two suits: 
the plaintiff's foreclosure suit, and a suit in which Wilson was plain- 
tiff and Brown was defendant, seeking the cancellation of the bond 
and mortgage. Under the Code practice all this is now accom- 
plished in one suit, the defendant being able to demand affirmative 
relief by answer. The main principles governing the case are, how- 
ever, still the fame. 

It is evident that the defence of tender and the counterclaim (or 
cross suit) tor equitable relief are inconsistent; but this is no objec- 
tion under the Code. [Code Civ, Pro. 507, Bruce v. Burr. 67 N. Y. 
337.1 The plaintiff contends that the aliegation of tender entitles 
him to foreclose for at least the amount tendered. 

If the tender was of the full amount justly due and owing, it dis- 
charged the lien ot the mortgage, even if the money was not paid 
into Court and the tender was not kept good. (Kortright v. Cady, 
21 N. Y. 343-) The lien of the mortgage being destroyed, it could 
not be foreclosed. This, however, would not affect the debt secured 
by the mortgage. But the defendant cannot get affirmative relief 
in such a case without paying the amount justly due at the time of 
the tender, in accordance wim the maxim that "he who seeks equity 
must do equity." The Court will not interpose on his behalf, and 
decree the mortgage to be cancelled and satisfied of record, except 
upon that condition. (Tuthill v. Morris, 81 N. Y. 94.) 

Except as regards the question of the discharge o! the lien, within 
the doctrine of Kortright v. Cady, it may be well doubted whether 
the allegation of tender is of any importance in this case, because, 
in the "Statement of Facts" before us. it does not appear that the 
money was paid into Court, and this seems necessary in order to 
consuttite an effectual tender for other purposes, whether the ten- 
der is made before or after action is begun ; nor does it appear that 
the tender was kept good. Becker v. Boon. 61 N. Y.. 317, Code 
Civ. Pro , S$ 731-734 : Tuthill v. Morris. 81 N. Y. 05). 

If the tender is not binding against the plaintiff it is not clear 
how an allegation of such a tender can bind the defendant. There 
must be mutuality in an estoppel and it is not clear how the defend- 
ant can be estopped by an allegation of a tender in such form as 
would not, i.** true, affect the rights of the plaintiff concerning the 
debt. In connection with this view of the question, the recent case 
ofTallmadge v. Third Ave. Bank, 91 N. Y. 531, is instructive. 

Viewed in the light of the foregoing considerations, the case in 
effect sunds thus, keeping in sight by way of illustration, the old 
equity practice. The plaintiff files his bill in equity to foreclose his 
mortgage, and the defendant alleges, by way of answer, a tender 
which is insufficient in form on the face ot the allegation. And the 
defendant, in effect, files a cross bill alleging usury, and praying 
that the bond and mortgage be cancelled. All the facts thus al- 
leged by both parties are proved. By the statutes of New York (i 
R. S., 771-773, Laws of 1837, ch. 430) the equitable maxim " that 
he who seeks equity must do equity" is abrogated in cases of usury, 
and therefore Wilson's cross-suit, in which he is plainuff, (following 
out the supposition of the existence of the old equity practice,) 
must prevail, and the bond and mortgage must he cancelled. 

It therefore res'.jits that the tender being insufficiently alleged by 
the defendant, as before stated, can bind nobody, and that the dc 
fendant is entitled to the affirmative relief which he prays. 

The judgment of the General Term must be, therefore, affirmed. 
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SENIOR NOTES. 

PROF. CHASE ON' THE CODE. 

Sec. 1505. This was part of the statute of 
1846, abolishing distress. The fifteen days^ 
notice was made a conc^tion requisite before 
re-entry upon (or action to recover) premises 
leased under the old law, when the lease gave 
a right of re-entry for lack of a sufficient dis- 
tress. (Hosford u Ballard, 39 N. Y. 147. Van 
Kensselaer u Snyder, 13 N. Y. 299.) 

Sec. 1904 lie loss of a mother's pros- 
pective services in the training of her chil- 
dren has been held to be a pecuniary injury. 
Tilley u Hudson R R Co., 29 N. Y. 252; or 
the funeral expenses of the deceased may be 
recovered in some cases. (88 N. Y. 445 ; see 
92N. Y.219.) 

Sea 1711. The provisions substituting in- 
demnitors in the place of the sheriff as 
defendants, have been held to be consti- 
tutional (Pine u Davidson, 96 N. Y. 175.) 

Sec. 1721. As to what facts should be 
pleaded to show a wrongful detention of a 
chattel, see 31 Hun. 563; 31 Hun. 529. 

Sec. 1722. There is no provision made 
here for recoveiy of damages for detention 
of a chattel in connection with an action 
brought to recover the possession of such 
chattel, but the right to obtain such recov- 
ery is recognized elsewhere in the code. See 
Sec. 484, subd. 7 ; also see 2930. 

Sec. 1701. This is an exception to the 
rule of the common law which forbids the 
sheriff from breaking open the outer door 
of a dwelling to serve a civil process. 

Sec. 2231. In order to be entitled to take 
these proceedings, the relation of landlord 
and tenant must exist, and none other. 

Sec. 2232, subd. 1. The judgment debtor 
may be removed and all who hold under 
him under any pretense of title acquired 
after the judgment (84 N. Y. 287.) Subd. 
2, relates onlj^ to foreclosure by advertise- 
ment. 

Sec. 2233. The landlord cannot make a 
forcible entry upon the premises, but if he 
obtain possession peaceably he can use nec- 
essary force to retiun such possession. (Bliss 
V. Johnson, 73 N. Y. 529.) 

Sec. 2238. The precept cannot in any 
case be made returnable on the next day. 
(Luhrs V. Commors, 30 Hun. 468.) 

In New York city in monthly tenancies 
the landlord must give the tenant five days' 
notice before the month expires, of his in- 
tention to summarily dispossess him. (Laws 



of 1882, ch. 303.) This does not apply to 
expirations on May 1st 

Sec. 3228, subd. 4, relates to actions 
which might have been brought in Justices' 
courts. (Steele v, MacDonal^ 4 Civ. Proc 
Rep. 227.) 

Sec. 3230. Equity actions come within this 
section. 

Sec. 3246. " One with whom or in whose 
name a contract is made for the benefit of 
another" is a trustee of an express trust 
under the code. (§ 449.) If the executor or 
trustee sues unnecessarily in his representa- 
tive capacity he is personally Imble foi 
costs. (29 Hun 589.) 

Sec. 3247. Where the mortgagee sued, 
in the name of the mortgagor, the purchaser 
of the mortgaged premises, who had as^ 
sumed the payment of the inortgage, the 
mortgagee was held liable for costs. (95 
N. Y. 369.) 

Sec. 3253. The courts are liberal in con- 
struing this section as to what is a difficult, 
&c., case. 

Although the case may be difficult and. 
extraordinary, yet if the value of the subject 
matter is not capable of computation no al- 
lowance can be granted. (People: u G^esee 
RRCo.,95N. Y. 666.) 

If the value is not shown by the affidavits 
presented, the application will be deniedl 
(30 Hun. 565.) 

A demurrer is a defence within this 
section. (30 Hun. 466.) 

Sec. 3254. Cases may arise in which ex- 
tra allowance will be given to both parties. 
(31 Hun. 10.) 

Sec. 3268. Although generally provisions 
relating to county courts apply to the New 
York Court of Common Pleas, the qualifica- 
tion here in respect to such courts does not 
iipply to it. (4 Civ. Proc. Rep^s. 79.) 

A full discussion of the subject of giving 
security for costs may be found in 4 Civ. 
Proc Rep's. 82. 

Sec. 3268, subd. 4. It is to be presumed 
that the court has discretionary power to 
require security from assignees other than 
official ones, under Sec. 3271, as trustees of an 
express trusi 

Subd. 5. An infant may sue in forma pau- 
pejis, and then security is not necessary; 
(Erickson v. Poey, 5 Civ. Proc Rep'a 379. 

Sec 2863, siibd. 4. Payments are to b^ 
deducted from the accounts and the balances 
added together in computations under thi^ 
paragraph. (4 Civ. Proc. Rep'a 227, 31L 
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Sec. 2890. Speiry r. Reynolds, 65 N. Y. 
179, holds that when an unieiuthorized ap- 
pearance is made in a court not of record, 
the judgment may be impeached either di- 
rectly or coUateraUy. A judgment rendered 
in a court of record under hke circumstances 
cannot be impeached collaterally at common 
law, but such a defense may in proper cases 
be set up collaterally as an equiteble defense. 
(TON. Y. 253.) 

' Sec 2893. If this rule is not complied 
wi^ the cause must be discontinued unless 
waived by the parties. (Flint v. Gait, 15 
Hun. 213.) 

Sec. 2895. An action for enticement was 
formerly held to be a case where a personal 
injury is within the jurisdiction of a Justice 
of the Peace. 

Sec. 2902, Sec. 2917. 3 Civ. Proc. Rep's. 
287; 2 id. 142. See 30 Hun. 491. 

JUnOB N 0TE8. 

Authorities cited by Prol Lee in con- 
nection with Washburn on Real Property. 
The . figures in brackets refer to the star 
paging in Washburn. All references to the 
Revised Statutes are made to the star 
paging. 

(6) On what will be deemed fixtures, see 
Ward u Kilpatrick, B5 N. Y. 419; McRea u 
Central National Bank, 66 N. Y. 489; Finkel- 
meier v. Bates, 92 N. Y. 172; Sisson u Hib- 
bard, 75 N. Y. 542; McEeage v. Hanover 
Pire Ins. Co., 81 N. Y. 38. 

(14) Sec. XXV. of the N. Y. Constitution 
of 1777 declares that such parts of the com- 
fiV)n and siatiUe law of England, and acis of 
the Legislature of tlie Colony of N.Y., as formed 
the law of the said colony on April 19th, 1776, 
shall be and continue the law of the State. 
See also Consts. of 1822 and 1846, Art 1, 
§ 17, on R S., 7 ed., 64. Const of 1883. Art 
1, § 12, R S., 7 ed., 84, Sees. 12, 13, 14, 15. 

(19) In relation to feudal tenures in N. Y., 
see Const, '83, Art 1. § 12, 13, 14. 15. 

(29) The term " heirs " or other words of 
inheritance, shall not be requisite to cre- 
ate or convey an estate in fee, etc., 1 R S. 
748, § 1. 

(30) Every grant of land shall be abso- 
lutely void if at the time thereof such lands 
shall be in the actual, possession of a person 
claii^ing under a title adverse to the grantor, 
1 R S. 738, § 147 and 148. In connection 
with this see N. Y. Code of Common Pleas, 
§1501. 

(41) 3 R a 7 fed. 88, § 7. 



Oa eminent domain sje 1 R S. 718, §1, 7 ed. 
p. 2162. 

(44) 1 R S. 922, § 2. 

(45) Estates in land are divided into eataies 
of inherUance, estates for life, and estates at wiU 
and by sufferance, IRS. 722, § 1. 

§ 5. Estates of inheritance, and for life, 
shall continue to be denominated estates of 
freehold; estates for years shall be enaltels 
real ; and estates at will or by sufferance shall 
be chaUd interests, but shall not be liable as 
such to sale on executions. 

§ 7. Estates, as respects their time of en- 
joyment are divided into estates in pojisession 
and estates in expectancy. 

§ 8. An estate in possession is where the 
owner has an immediate right to the posses- 
sion of the land. An estate in expectancy is 
where the right to the posEes^ion is post- 
poned to a future period. 

§ 9. Estates in expectancy are divided into 

L Estates commencing at a future day, de- 
nominated future estates ; and 

IL Reversions. 

(49) 1 R S. 719 § 9. See also Laws of 
1877, ch. 3, § 7. 

In relation to the duties of the Attorney 
General in actions to recover property es- 
cheated, or forfeited for treason. Code C. P. 
§ 1977 to 1981. 

In relation to corporations, IRS. 599, § 1, 
subd. 1. 

(51) The statement made in the text relat- 
ing to the word " absolute " is qualified in 1 
R S. 722, § 2. 

(60) In connection with note 3, see IRS. 
748, § 1. 

(66) Estates tail, IRS. 722. § 4 and 2 ; 
also Wendell u Crandall, 1 N. Y. 491. 

(78 and 79) IRS. 725, § 28; Bearsley u 
Hotchkiss, 96 N. Y 213; Hennesey v. Patter- 
son, 85 N. Y. 104; House v. Jackson, 60 N. 
Y. 161; Moore u Littel, 41 N. Y. 66; 4 Abb. 
Ct App. 218. 

(83) IRS. 723, § 14, 15, 16, 36. 37 and 
41. Beardsley v, Hotchkiss, 96 N. Y. 213; 
Manice v. Manice, 43 N. Y. 303. 

(84) IRS 722, § 3 and 4. 

(88) Estates for life, IRS. 723, § 17, 18 
and 19; 1 R S. 747, § 19, 20 and 21. 

(89) A person sentenced to imprisonment 
in a State prison for life shall hereafter be 
deemed civilly dead. 7 ed. R S, 2638, § 20. 

(92) IRS. 739, § 146. 
(95) IRS 722, § 4; 1 R S. 745 to 747, 
inclusive. 

(Oontinued on page 33.) 
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CLASS AND ALUMNI ASSOCIATIONS. 

The plan which has recently been spoken 
of about College of forming an alumni asso- 
ciation of the Law School, seems to us a most 
excellent one. When we consider the char- 
acter and ability of many of our graduates, 
the large number of them now in active prac- 
tice at the bar of this city, and the constant 
increase of that number, the conclusion is ir- 
resistible that such an organization would 
wield an immense influence in legal matters. 
We believe it would not be a difficult matter 
to organize a body which would soon assume 
a leading position amongst the legal societies 
of the country. We do not advocate a club 
for mere social and dinner-giving purposes. 
What we need is a live, active legal society, 
discussing at regular and frequent meetings 
the important legal topics of the day, sub- 
mitting to committees legal matters requiring 
investigation, advocating reforms and dis- 
couraging abuses, both at Albany and Wash- 
ington, and in many other ways exerting a 
strong influence for the good of the bar, the 
public, and the Law School. 

The starting point for Ihis organization 
must be from within. If we wait for our 



gi*aduates to act we may wait forever. But 
if the present classes of the School will form 
active class organizations, it will be easy on 
graduating to continue these, and so enlarge 
their scope as to include all our alumni 

Such class organizations should be formed 
and formed immediately, for many other rea- 
sons than the one just mentioned. Through 
them alone can action be promptly taken on 
many questions that arise during the year. 
Such as petitions to the Faculty and Trustees, 
Commencement exercises, Class dinners, and 
so forth. Had our present Senior Class a 
strong and active organization to-day, we 
venture to say that, on their adopting suit- 
able resolutions concerning the change of the 
diploma fee from $5 to $25, the Trustees 
would withdraw from their illogical position 
of charging '85 the tuition fee of past years, 
and the diploma fee of the future^ Many 
such cases as this arise during our course, 
where a class organization, acting as a means 
of communication between the students and 
the authorities, would be of great service to 
both. 

As to the Alumni Association, many desire 
one for the entire University. While this, if 
practicable, would be an admirable plan, we 
fear that such a body would be too unwieldy 
to be of much service. But, if we had a Law 
School Association, it would probably be 
easy to bring about a sort of Federal Union 
with those of the Arts and Mines, each re- 
taining its separate organization and field of 
usefulness, but all acting together where 
matters arose in which the whole University 
was interested. Thus we would retain our 
own prestige amongst lawyers, while on im- 
portant occasions the entire influence of Co- 
lumbia could be exerted in solido. 



CORRECTIONS. 

We take the opportunity to correct an 
error in the decision of Moot Court, Case No. 
12, in which it is said '* The plaintiff had a 
right to the use of half the stream." 

This was a misstatement, and should have 
been "The plaintiff had a right to use the 
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water from the stream." The fact that he 
was a riparian owner did not necessarily give 
him any title to half the stream. 

§ 2463. The surplus in a valid trust, 
beyond what is necessary for support and 
education, is reached only by equitable ac- 
tion, not bv supplementary proceedings. (9 
Daly, 356; "^70 N. Y. 270.) 
<♦* 

JUNIOR NOTES. 

(Coniimied from page. 31.) 

(98) 1 R. S. 744, § 2 ; Laws of 1875, ch. 
542 in 7 ed. R. S. 2302. 

(120) Vane v. Lord Barnard, 2 Vern. 738. 
See § 1651 to 1659 of the Code of C. P., where 
remedies are provided; also 2 K S. 150, § 20 
and 21. 

(128) Entntes by Courtesy. Laws of 1848, 
ch. 200; 1879, ch. 375; 1860, ch.90; Hatfield 
u Sneden, 54 N. Y. 285. 

(139) See page 155 in Washburn, where it 
is more clearly stated. 

(146) Hatfield »;. Sneden, 54 N. Y. 285. 

(147) Dotver. IRS. 740. 

On recovery of dower, see CJode of C. P. 
1696-1625. 

(148) IRS. 740, § 1. 
(160) IRS. 742, § 17. 

(152) Thurber v. Townsend, 22 N. Y. 617. 
(159) IRS. 740, § 3. 

(163) IRS. 741, § 7. 

(164) IRS 740, §4. 
(168) IRS. 742, § 25. 



RETDSW OF MB. DaCOSTA'S LECTURES. 

The seventh and eighth lectures of this 
course were delivered last week to a large 
attendance of students and graduates. 

On Tuesday evening the consideration of 
the jurisdiction and practice of the circuit 
couits in cases of removal from state courts 
was concluded. 

If after removal the state court should 
continue to exercise jurisdiction, the remov- 
ing party may appear and follow the usual 
course of proceeding in such court without 
being deemed to have waived his right to 
appear in the Federal CJourt Writ of error 
will lie in such cases from the state court 
of last resort to the Supreme Court. 

If the delendant has been arrested he is 
transfeiTed from the custody of the Sheriff 
to that of the Marshall by a writ of ** Habeas 
Corpus cum causa." 

A writ of certiorari will issue to have the 



record seDt up, and, in case of refusal to 
obey, the clerk of tiie state court may be 
punished, and the party removing may file 
a copy of his pleading, whereupon the ad- 
verse party must file a copy of his, and thus 
the record comes before the court. 

In equity causes the parties must replead 
where the complaint in the state court does 
not contain the averments necessary in a bill 
in equity. 

Actions both legal and equitable in their 
nature must be severed. 

If a cause has once been remanded to the 
state coui-ts as not properly removed, the 
right of removal is forever lost 

A question of vast impoiiAnce has arisen 
as to whether the jurisdiction of these courts 
is concurrent with or excluaive of the state 
courts. Section 711 of the Revised Statutes 
declares it to be exclusive, while the act 
of March 3d, 1875, states it as concurrent 
Does this act repeal the Be vised Statutes? 
There is no definite authority on the subject, 
but the Supreme Court in 111 U. S. 624, 635, 
intimated that it did. It is to be sincerely 
hoped that, when this question comes up for 
definite adjudication, some means will be 
found to avoid such a construction. Oth- 
erwise every state judge and petty justice 
can pass upon federal questions of the great- 
est importance, where the amount of money 
involved was not sufficiently large to take 
it out of their jurisdiction by removal, and 
we will have the most confused system of 
judiciary yet knovni. 

On Thursday evening the topic treated 
was the jurisdiction and practice of the Dis- 
trict Coui-ts. 

This jurisdiction, like that of the other 
federal courts, is purely statutory. It is 
fourfold: — Criminal, Law and Equity, Bank- 
ruptcy, and Admiralty and Maritime Juris- 
diction. 

Statute granting jurisdiction is section 663 
of Bevised Statutes. 

The most important jurisdiction in law 
and equity cases is in suits against consuls 
and vice-consuls. Original jurisdiction in 
such cases was granted by the constitution 
to the Supreme Court, and it was a matter 
of doubt whether or not this grant to the 
District Courts was constitutional It was 
held to be so in 111 U. S. 252. 

The jurisdiction in these cases is so ex- 
clusively in the fedeitil courts that the ques- 
tion may be raised for the first time in the 
appellate court on an appeal from a judg- 
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ment rendered against the consul or vice- 
eti^nfiiiL The right to trial in the IT. S. 
ebtirta is not « privilege- personal tb the 
cottsnl, hjii one ^longing to his government 

^hei bankruptcy proceedingB now before 
the court are sudi as werie pending at this 
repeal of tfa^ bankruptcy law. 

ixi' admiralty cases arising on boundary 
steams and lakes, either party can demand 
a jury. In other admiralty cases the con- 
ei&ni of both parties must be obtained. 

Trial by junr in common law actions can- 
not be waived m these courts as it can in the 
circuit court& 

In law and equity actions the practice is the 
same as in the Circuit Oourt But in un- 
intentional offences against the revenue th^ 
Secretary of the Treasury has power to remit 
fines. (Sees. 52d2, 5293 R S.) 

Oases of foreign seaman. (Sees. 728, 4079, 
4081, 6280 R S.) 

Ettradition cases, t^ec 5270 R S.) 

JkDMIBVLTT AND MARiriME . JURISPICTION. 

The term " admiralty -' refers to local and 
statutory laws relating to harbors, ship, 
fisheiies, wrecks, light-houses, etc ; the term 
"maritime'' inysludes general international 
laws in relation to this high seas, their oc- 
cupation • and use. This distinction was made 
in a> most learned and exhaustive opinion of 
Mr. Justice Story in 2 Gallison, B97. 

In England such jurisdiction extended 
only to casds* arising where the tide ebbs 
and flows. Here it has a wider signification, 
and extends' over inland lakes and streams 
navigable to vessels of .aver 10 tons burden, 
and is not effected by the fact that the cause 
of ivction arose without the body of a county 
or that it could have been tried by the com- 
mon l&w courts. 

State statutes conferring admiralty liens to 
be enforced by State courts are unconsli- 
tUtionaL But the Federal courts in a spirit 
of comity have enforced such a statute giv- 
ing liens to material men. (21 Wall, 558. ) 

The lecturer then discussed the Limited 
l^^ability act, which is to be found in Seca 
4282 t-t seq. of thfe R S. An interesting ques- 
tion has arisen here as to whether the in- 
surance on the vessel at fault goes to make 
up the indemnity fund. The Circuit Court 
has held that it does not The case was set 
down to be argued at Washington yesterday, 
and -a decision may be soon expected. 

Prol Dwight's note on this statute will be 
found in our second issue. 



OIBOniT'OOUBT BKPOBTS.' 

1^ Circuii — Gallison 2, Mason ,5, Sumner 
3, Story 8, Woodbury and Blinot 3, Curtis 2, 
Cliffbrd 4, and Holmes 1. 

2d Circuit— Paine 2 and BlatchfoW 25. 
Some fugitive cases may be found in Tok; 
20-26 of Vermont Reports. 

3d Circuit— The 2d, 3d, and 4th of Dal- 
las contain a few cases decided here. Wal- 
lace. C. C. Reps. 1, Peters, C. C. Reps. 1. 
Washington 4, Baldwin 1, and Wallace, Jr. 3. 

4th Circuit — Hughes 4, Marshall's .I)e- 
cisions by Brockenbrough 1, Taney's Decia-. 
ions by Campbell 1, and Chase's Decision by 
Johnson 1. 

5th Circuit-^Woods 5. 

6th Circuit— Bond 2, Flippen 1. 

7th Circuit — McLean 6, and Bissell 11. 

8th Circuit — Miller's Decision by Wool- 
worth 1, Dillon 5, and McCreary 5. 

9th Circuit— Hempstead 1, McAllister 1, 
Deady 1, and Sawyer 9. 

General Reportk^Federal Reporter ^, 
Abbott 2. 

Patent Reports.— Robb's Patent Cases 2, 
Fisher's Patent Cases 2, Fisher's Patent 
Reports 1, Whitman'^ Patent Reports 2, 
Banning and Arden 1. 



COBBESFONDENCE. 



Messrs. Editors : 

I recently visited Columbia Law School 
and thereby gratified a desire I have long 
had, to learn something for myself about 
a school of whiqh I have always entertained 
a high opinion. It is, it seems to me, a pity 
that the students of the various law schools 
of our country should know as little, as I 
think they generally do, of schools other 
than their own ; and if the Columbia men 
feel as I do in the matter, a few lines in 
your valuable paper, in regard to the only 
rival your law school has, may not come 
amiss. I will, then, with your peirmission, 
jot down a few hues descriptive of the 
Harvard school, and some of its chlurac- 
teristics. 

Situated as the Harvard Law School is, 
not only in the studious atmosphere of a 
university, but also in a quiet university town, 
its advantages by way of opportunity for, 
and inducement to, hard and effective study 
could scarcely be excelled. The studentis 
seem to appreciate this fact ftnd are, taken 
together, a harder working set of men than 
is usually foiind in ooUegf^s and professidnal 
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sdioolB. In the fall of 1883 the lav Bchool, 
was moved into new quarters, and now occu-, 
pies a fin0 large building, and affords ita 
members pleasant lecture rooms, study room, 
%Bd plenty of lounging accommodations. The 
library is large and well chosen, and com- 
prises almost every book the most exacting 
student of English and American law could 
ask for. The number of students is compar- 
atively smalL Last year the number was 
about 146. This, year it has increased to 
about 170. The graduating class of last 
■ June numbered 22, and the class of next, 
June will be of about the same size. Th^ 
school year is nine months, and the course 
comprises three yeara During the first year, 
are taken up, real property, contracts, torts, 
criminal law, common law pleading. During 
the second year, evidence, equity pleading, 
property (real and personal), trusts, sales, 
bills and notes. During the third year, 
equity jurisdiction, partnership and corj* r- 
ations, conflict of laws, constitutional law, 
agency and' carriers, wills and administra- 
tion, law of persons, suretyship and mort- 
gage. There is a series of moot courts 
held through the year, and questions of law 
arising on statements of facts furnished by 
ihe professors holding the respective courts 
are argued. 

As to methods and teachers the most might 
be said to interest lawyers and law students. 
Our professors are able men, devoted to their 
occupation as their life work, and the men who 
study under them are given the best products 
of their labor and experience. The names of 
Langdell,Oray, Thayer and Ames are held in 
highest, esteem by men scattered all over the 
tJnited[ States and Canada, the number of 
whom is steadily increasing . every year- 
Prof. Keener, who has been in the school a 
year and ahal^ is an able man and well 
liked. The method pursued in the Harvard 
Law school is peculiar, being, I think, shared 
with ^o other in this country at least Its 
characteristic is the stimulating inductive 
process made use of so extensively through- 
out thediffemt deipartments of Harvard 
University, and which, it ' seems to me, is 
peculiarly adapted to teaching law. The 
injstruction is by lectures, and from the very 
beginning the student is driven into the 
cases, and compelled to dig out the doctrines 
he' is in search joi piecemeal wherever their 
cdmix>nant parts may be found. He is not 
expected • to learn statements,- or definitions 
from text books, or opinidns^ though after he< 



has studied the decisions bearing on any 
particular point he is encouraged and as- 
sisted to formulate propositions for himself 
Durii^g the first year and a half of the 
course the student is apt to grumble a good^ 
deal at what seems to him a uselessly round- 
about and tedjious way of arriving at results^ 
though during the latter half of the..course» 
he appreciates that he has been, and is, se- 
curing a thorough training in the law. 
Harvard Law school is a school of laWj notpf 
practice. The men are advised and expect<ed 
to bend their main energies to the puxe and 
simple study of the law as a,scien<^e, and, so 
Sbx as may be, to trace our present law ba<^ 
to its historical sources, and to imderstand the 
course of its development as a system. No 
special attention is paid to the law of one. State 
more than to that of another, and the object 
aimed at is to give the student as thorough a 
training as may in Anglo- American law : be. 
taken as a system, and to cultivate in hiiii at 
faculty for intelligent and independent 
thought, leaving many peculiarities of Stat^'. 
law and State practice tp be acquired 

CAMBBinO^ 



JNB. BICE 05 DIGEST^. 

NATIONAL AND N£W YORK DIOKSTS. 

National Digenta, 

Abbott's, containing Supreme Court de- 
cisions, and decisions of various territories, 
and the decisions of the District and Circuit 
Courts of the United States, 1789-1867, by 
Austin and Benjamin Abbott, contains' cases 
overruled, reversed, criticised, etc. withre^ 
visions by Dwight, et al., with its four sup-j 
plements, is brought down to. 1880, The 
later are by Benj. Abbott alone. In time 
they will -be consolidate i^t^o one volume 
by Benj. Abbott alone. 

Brightiy's Digest, 1789-1868. Ofie vol- 
ume with a supplementary one. There is 
no table containing cases oveiTuled, reVers^d, 
criticised, etc. 

Murray's Table of Cases contains cases in 
Supreme,' Circuit, and District courts, 1789- 
1878. 

Phillip's Manual of Decisions, Supreine 
Court, 1789-1882. 

Myer's Index to the Federal' Courts; dis- 
tinguish this from Myer's Fedetal Decisions. 

Rapalye, Federal Digest, 1789-1880. This 
is very useful for reference. 

Digest of Court of Claims Reports, 1868-76 

Desty's Federal Citations, containing table 
of FiUglidi and American cases, cited ^inth 
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opinions of American courts, 1789-1878. 

Rapalye and Lawrence, Judicial Criticisms 
and Citations in American, English and Nova 
Scotia courts, published in 1881, now aban- 
doned. 

Digest of Attorney-Generals' Decisions, 
which has been superseded by a govern- 
ment publication by Cadwallader. 
New York Digests, 

Digests of Court of Appeals Reports. Tif- 
fany, to 1882, 27 volumes. 

Browne, supplemented Eeyes and their, by 
Abbott. 

Danforth & Wicks. This is a digest rather 
than an index, one volume. 

Barbour's Digest of Decisions of Supreme 
Court, 1847- 77, three volumes. 

Clinton's Digest. 

Waite's Digeit, with three supplements. 

The most important Digest for us is Ab- 
bott's, in six volumes, and a supplement, in 
two volumes. 

Annual Digest, 1882-84, a new annual, will 
shortly be out 

These ai*e preceded by table of sections of 
Code, etc. 

Brightly *s Digest in 1876, with table of 
cases differentlj decided, in two volumes and 
a supplement, having a general index. 

Rapalyes Reference Digest 

Conolly 8 New York Citations. 

Gould's Annual Digest, 1881, 1882 and 
1883. 

Waite's Table of Cases and supplement 

Table of Cases of New York City and 
County mattera Containing all the cases in 
which the City and County of New York are 
especially concerned. In one volume. By 
Lacombe. 



GENERAL NOTES. 

UNITED STATilS VS. HOLMES (1 WALL, JR., 1). 

This is a most remarkable case, and is also 
interesting as having been cited in the recent 
case of the survivors of the Mignonnette. The 
faces detail the sufferings of a shipwrecked 
crew, who had been obliged to put to sea in 
an open boat, and the sailors, in order to 
keep the boat from swamping, threw over 
some of the passengers, but contrived to 
avoid throwing overboard each other, in 
which humane indulgence they included the 
negro cook. The mate, who had command of 
the boat, and who gave the orders to throw 
over the passengers, was tned for man- 
slaughter and convicted. But the chief point 
of interest in the case was the summing up 



of Mr. Justice Baldwin, in which he laid 
dovm in substance the doctrine that, whilst 
sailor and sailor may lawfully struggle to- 
gether in the water for the single plank which 
can save but one, yet the sailor may not law- 
fully struggle in this way with a passenger, 
for the sailor is under a continuing duty to- 
wards the passenger to carry him in safety. 

ANSWERS TO CORRESPONDENTS. 

Studious. — We cannot print your article, 
but agree with you that it would be better if 
the students were not questioned in order. 
We know men who never open a book, ex- 
cepting to read that portion on which they 
know they will be called up. Under a system 
of promiscuous questioning we believe this 
would be remedied. 

Indignant. — ^We eannot compel the placing 
either of towels in the wash-room or 
lockers in the study. Your proper course is 
to petition the Trustees. 

X. Y. Z. — The Jurist will continue to pub- 
lish all the notes given in both classea 
1 4m^ • 

STUDY eossip. 

Some school boys laid siege to the College 
on Thursday afternoon, and some of the stu- 
dents presented a laughable sight in *' run- 
ning the blockade." Even the dignified 
students of our own department did not 
escape without in many instances having 
their eyes, ears and shirt collars filled with 
snow. A policeman finally put an end to the 
fracas. 

Class organization still continues to be 
talked up, but as yet to no purpose. Let 
some enterpiising man call a meeting during 
the next week. 

It is suggested that certain members of the 
Law School form a glee club, and practice in 
the ParL 

The Regent's Examination ended on Sat- 
urday, Feb. 28. Several of the Law School 
men passed it. 

Messrs. Lowry and Romaine, '86, have re- 
turned, in time to enjoy the lectures on Real 
Estate. 

At the Manhattan games, held at the Madi- 
son Square Garden on Saturday evening, 
Feb. 28th, four Columbia men captured 
trophies. Mr. Dempse}', '85, represented the 
Law School, and won a beautiful medal, 
coming in second in the 440 yards run, 
beating Madeira, of the U. of P. 
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MOGT COUVT. 

OaSB .Ho. 14. 
STATEMENT. 
JOF3I Fl»H, ApptUant, \ 
agtt, \ 

WILLIAX WOLP, Ret^Mdemf, ) 
Sar»h Pond wm tho wife ofObarlM Pond. They were married in the 

Car USli In the year 18U Um. Pond brouj^ht a nqU bv her next friend 
the then Court of Chancery of the 8tate of New York for a itepara- 
tlon or limited dirorce, for cmel and Inhuman treatment, under the 
provisions of ik flOM, rol. 2, p. 147, oi the New York Rovi:*ed StatuteH, 
then in force. {% Edm. R. 8. ISiLJ On Feb. 17. UCM. the Court ofChan- 
oeryjnmnted her a decree, which contained the following provisions: 

*^Tnat the complainant and defendant t>e separated Irom bed and 
board forever; tliatall authority and control of the said defendant 
over the person and estate, prenent or ftiture, of the said complainant 
do cease, and be forever divested and null. That all the eittate, right 
and title. Interest, claim, and demand whatiwiever of the said defend- 
ant, his heirs, executors, administrators, or assijcnK, of. in. and to the 
properiy, estate, real and personal, ehoaes in action or earnings be- 
longing to, or which shall or may -come, descend to. or accrue or be 
vested to or m the said eompUinant Sarah Pond, shall also cease, be 
divested, and liecome and continue forever null and void, in the same 
manner as if the said parties had never been married." 

In 1836 Mm. Pond acquired by devise the premises in question, con- 
sistinx of a tract of land in the city of New York. In January, 1849. 
Mrs. Pond made a la»t will and testament, executed in proper form as 
a will Intended to pass real estate, purporting to devUe said tract of 
land to John Fish, the plaintilT 8he died in tho month ol October. 
1819, and said will was admitted to probate by the Surrogate of New 
York in 1800. Charles Pond wa^ living at the time of her death. The 
flmt New York Statute enabling married women to make wills was 
pMHed April 11, 1819. chapter 37A. ( Laws ot 1819. p. 028 1 Charles Pond 
ha.-( since died. The defendant is the heir at law of Mrs. Pond. The 
tract of land consists of vacant city lots, and had never been fenced 
about or occupied until about flvo years ago, when the defendant en- 
tered into possession of the same. 

' This is an action ot cijectment, brought by the plaintiff to recover 
from the deftodant the tract of land In question. 

MOOT COURT. 
Case No. 
John Fish 

William Wolf. 

Upon the statement of fact» in this case, the first question that 
artkcs is whether the Court of Chancery had authority to make the 
decree set forth therein. That kuch authority existed would seem 
*o he fairly deducible from the termtk of the Statute [2 K. S. 147. 
1 54], and the authorities support this position. [Holmes v. Holmes. 4 
Barb. 395: Meehan v. Meehan, 2 Barb. 377; Burr v. Barr. 7 HiL 
307.1 Giving lull force and effect to the provisions ol the decree, it 
is evident that when Mrs. Pond in 1835 acquired the rea! estate in 
question, she held it strictly as her sole and separate estate, free from 
all right, interest, or corftrol on the part ol her husband. In equity, 
at le«st. it would be considered as if it had been conveyed to her 
under the limitations and provaions conuined in the decree. 

In Jaques v. Methodist Episcopal Church. 17 Johns 548, it was held 
" tnti u/*m*c0vert with respect to he^ separate estate » to be re- 
garded in a Court of Equity as a feme sole, and may dispose of her 
property without the consent or concurrence of her trustee, unless 
she is specially restrained by the instrument under which she ac- 
qui-es her separate esktate." S'.e also Bun* v. Burr, v Hill 213. 

The later English authorities are. if possible, more directly in point 
lo Pride v. BuM), L. R. 7 Chy. Ap. Ca. 69. Lord Chancellor H.-tther- 
ly says: *' It cannot. I apprehend, be now disputed that when a 
woman is the owner of real estate to her separate use, she is to all 
intents and purposes in the position ofz/emtsoi*, so as to be able to 
dispose of that esute by will or deed." This proposition is also sup- 
ported by the following English cases : Cooper v. Macdonnld. L. R. 
?Chy. Div. 396: Noble v. Willock, 8 Chy. Ap. Ca 787; Willock v. 
Ndbie. L. R. 7 Hou*e of Lords 5yo. 

The case of Wadhams v. American Home Missionary Society, 12 
N. Y. 415, relied on by defendant, is not adverse to the doctrine 
above set fonh. That case involved personal proprrty only, and it 
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male, m«/ teimg" a mmrried wttmntt, of the age of sixteen years or up- 
wards, ot sound mind and memory, aHiinoothers^ may give or be- 
queath his or her personal estate by will in writing." 

It would appear, therefore, that the plaintiffs Utle as devisee un- 
der the will ot Mrs. Pond is good; and m view of the foregoing con- 
siderations, it is not necessary to pa>s upon the question as to whech- 
er the wiU of Mrs. Pond, executed before the Statute of April it, 
1849, took effect, independent of the above consideration, upon her 
death after that date, by virtue of the power conferred upon her by 
the statute, upon the ramiliar principle that a will takes effect and 
speaks from the death of the testator. 

The judgment mast therefore be in favor of the plaintiff. 
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was based upon the special wording ol the New York Statute in re- 
latkm to wius of personalty, which was as follows: "That every 
male penoa of the age of eighteen years or upwards, and every fe- 



HARD AND DIFFICULT WORDS IN LAW. 

There is, perhaps, nothing in law which so 
worries a student ' as the technical and 
strange words which he meets at the very 
outset of his studiea This is especially true 
in mastering the law of real estate. This 
branch of the law is very exact, and paitakes, 
even now, of some of the subtleties of the 
men of the middle ages who have never been 
surpassed in technicality and ability to make 
fine and even cobweb distinctions. The 
meaning of the words used should be ascer- 
tained at the oul^sel of one's studies. It is a 
very wise course to have at one's elbow an 
approved Law Dictionary, and then to allow 
no unfamiliar word to pass by without chal- 
lenging it and bringing its meaning to light 
It is also well to write down in a memoran- 
dum such words as have been referred to 
and to keep this at hand, inspecting it and 
recurring to the meaning of the words from 
time to time' until they become peifectly 
familiar. If some such course as this be 
adopted a student will soon derive positive 
pleasure from the study of branches of law 
which at first seemed hai*sh and forbidding. 

It will not be out of place to suggest a few 
words on which the readers of this article 
may ponder until next week, when an at- 
tempt will be made to explain them so as to 
give a clear conception of their meaning. 
The words and phrases will be numbered 
for convenience of reference : (1). Estates 
in fee upon condition ; (2). Like Estates 
upon limitcJiun ; (3). Fees conditional at com- 
nion law with reference to the statute de donis; 
(4). Fees upon conditional limilation; to be 
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compared with the expression ** Shifting une " 
and ^'Executory devise; ' (5). Life eaUUets to be 
qualified in ftie same way as fees, and the 
distinction to be noted between remainders 
vested and contingent and oonditiond limitalions. 

The words to be studied and explained 
have been italicized. I may add that these 
are not antiquated expressions, but are in 
constant use in modem law books and by 
professional men. 

I may further add that these words have not 
been selected because they are phrases in the 
law of real estate, but for a broader reason. 
The object rather is to show the method where- 
by teclmical words should be made to yield 
to a student a clear and intelligible meaning. 
Thbodorb W. Dwioht. 



SENIOR NOTES. 

AUiheLaw SeKoolnoUajmbKBh^mtheJimiBTmre 
oj/hkUt and art corre4ied hy the respecMve PrqfeasorB 
each week. 



NOTES OK THE CODE, BY PBOF. CHASE. 

Sec. 2940. In actions on contract for the 
recoveiT of money only, or on an account, 
plaintiff may yerij the complaint and serve 
it with the summons, and then defendant 
must verify the answer. If in such case 
judgment by default is to be entered, it may 
be entered without further proof than the 
complaint (Laws of 1881, ch. 414). 

Sec. 2969. Counties touching at the cor- 
ners have been held to be adjacent 

Sec 3017. No action can be brought on a 
justice's judgment in the justice's court after 
it has been docketed in the County Clerk's 
office. (30 Hun. 163). 

llie judgment debtor cannot get the judg- 
ment docketed there, and so make it a judg- 
ment of the higher court Only the person 
recovering the judgment can do thi& (4 Civ. 
Pro. Reports, 220). 

Sec. 3063. In case of an improper attach- 
ment an appeal can be taken from the judg- 
ment, and the entire judgment overturned. 
This is held in Fritze v. Pidtz, 2 Civ. Pro. Rep. 
142, which also enumerates many "errors of 
fact." 

Sec. 3347 is a very important one, deter- 
mining, aj it does, to what courts the various 
chapters of the Code u*e applicable. 

Sec. 3215. Chapter 410 of the Laws of 
1882, published as a second volume to the 
Laws of that year, contains ft consolidation of 
the acts passed up to that time in relation to 



New York. city. The sections in relation to 
the district courts are 1279-1440. Thej pro- 
vide: 

The number of district courts to be ten. 
The summons, orders of arrest and warrants 
of attachment are not to be served out of 
New York city. The action is deemed to be 
commenced .when the summons is delivered 
for service. If the person serving the sum- 
mons cannot find defendant, he must so re- 
turn, and the derk, at plaintiffs request, 
shall issue others from time to time, until de- 
fendant is served (Sec. 1303). Provisions as 
to arrest, attachment, replevin, summary 
proceedings, etc, are fully ^t forth in the 
act The justice may, on motion, open any 
default made in an action tried before him, 
imposing costs, etc. (Sec. 1367). 

Seca 2980 to 2987 of the Code, as to tak- 
ing depositions for justice's courts, are made 
applicable to these courts (Sec. .1368). Sub- 
poenas may be issued by the derk, and 
served in New York City or in an adjoining 
county (Sec. 1370). Trial by jury may be 
demanded upon joinder of issue, but otherwise 
is waived, and the justice will try the case. 
Jury to consist of six, but on consent of both 
paiiies may consist of twelve (Sec 1372, 
1373). Action dismissed if brought in a 
wrong district, and objection be duly taken 
on this ground. So a dismissal may be had 
for various other causes. Security for costs 
is required if plaintiff is a non-resident of 
the city and has no place of* business or 
stated employment therein (Sec 1299). 

Sec 2473. A payment to an administrator 
duly appointed by the Surrogate discharges 
the debtor, even tiiough the supposed dece- 
dent be in fact alive. The administrator's 
authority is valid until his letters are revoked. 
(Roderigas u East River Bank, 63 N. Y. 460). 
But in other States letters of 'administration 
issued upon the estate of a living person ard 
deemed to be void for lack of jurisdiction. 

Even in New York, if the issuing of letters 
were irregular, as by the Surrogate's derk, 
the administrator's acts are invalid. (Same 
^ase, 76 N. Y. 316). 

Sec. 2476, subd. 3. As to what property 
will give the Surrogate jurisdiction. (White 
V, Nelson, 2 Dem. 265; Van Giessen v. Bridg- 
ford, 83 N. Y. 348). 

Sec. 2520. The mode of computation of 
time here as in other cases is to exdude the 
day of service and include the return day. 
(Matter of Carhart, 2 Dem. 627). 

Sec 2525. Matter of Macanley, 94 N. Y. 574L 
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Sec 2528. Although SurrogateB- courts are 
BOW courts of record, attomeys-at-law are 
xiot recognized as officers of such courts. 
(Hoes V. Halsej, 2 Dem. 677.) 

Sees. 2527, 2530. These sections cover the 
entire ground of appointment of guardians 
ad liiem, in Surrogates' Courts. (Matter of 
Watson, 2 Deio. 642.) Sees. 468-477 of the 
Code, relating to actions^ do not apply to these 
courts. 

Sec. 2545. SectioiCi 1023 does not apply to 
Surrogates' courts. Requests to find only 
need to be passed upon in connection with 
the settlement of a case. (2 Dem. 229. ) 

As to the interpretation of the words 
" necessarily prejudiced thereby," see 95 N. Y. 
616; 87 N. Y. 614; 88 N. Y. 656. 

Sec 2555, subd 4 The surrogate should 
be reluctant to punish for contempt^ without 
first issuing an execution, if there be any 
likelihood of finding property. (Ferguson u 
Cummings, 1 Dem. 433.) 

Sec. 2557. In reckoning the yalue of the 
estate, do not take the balance left after 
payment of debts, funeral expenses, etc, but 
the gross value of the estate at the dece- 
dent's death, with any increase up to the 
time of accounting. (6 Bedfield, 480.) 

Sec 2558, subd. 3. This restriction as to 
the awarding of costs is a radical change 
from the former law. (Forster v. Kane, 1 
Dem. 67.) 

A caae showing when an executor may have 
coste is Bertine v. Hubbel, 1 Dem. 335. 

Sec 2561. The time spent by an attorney 
in preparing pleadings, making briefs, ascer- 
taining facts, appearing upon aia adjourn- 
ment, or appearing to settle a decree, is no 
part of atrial or hearing upon the minutes, 
but a summing up or argument of the cause 
is so considered. (Dubois b. Brown, 1 Dem. 
317.) 

Sec 2562. Affidavits ought to be pre- 
sented under this and the preceding section 
showing the number of days spent in the 
various acts specified herein. A bill of costs, 
allowances, and disbursements should be pre- 
pared and notice of taxation given as in the 
Supreme Court (Dubois M.Brown,l Dem.317.) 

Whether it is counsel's time or client's 
time in preparing for trial that is to be 
consfdered is doubtful It seems, however, 
tiiat parts of davs are not to be reckoned as 
days. (1 Dem. 103.) 

Sec 2686. This applies to the Supreme 
Court, and nbt to thie Court of Appeals. 
The latter court cannot review questions of 



fact depending upon conflicting evidence. 
(Matter of Boss, 87 N. Y. 514; Davis v. Oark, 
87 N. Y. 623.) 

As to what power the court of appeals 
has over questions of fact^ see Matter of 
Cottrell, 96N. Y. 329. 

Sec 2602. This is the only provision giv-. 
ing the Surrogate power to ordei* deposit 
of the property in a bank or trust company. 
In cases other than disagreement of execu- 
tors, etc. no such order can be made (Ouion 
V. Underbill, 1 Dem. 302.) 

Sec 2606. (Bunnell v. Banney, 2 Dem. 327.) 

The petition is &tally defec^ve if it ftdl 
to allege possession or control by the ex- 
ecutor, etc, of property of the first decedent 
(Schofield u Advance, 2 Dem. 486.) 



SsNioBs, TAKE NoTicE. — ^At the close of morn- 
ing and afternoon Senior lectures, to-day 
(March 10), meetings will be held for the pur- 
pose of electing the Commencement Commit- 
tee Each division of the -class will elect, by 
ballot, four members. The eight men chosen 
will be empowered to join another to their 
number, and the final committee of nine 
will have charge of all arrangements for 
commencement 



JUNIOR NOTES. 

Authorities cited by Prof. Lee in connec-* 
tion with Washburn on Beal Property. The 
figures in brackets refer to the star paging in 
Washburn. All references to ^e Revised 
Stetutes are made to the star paging. 

(171) A marriage, if valid under the laws 
of the State where it was contracted, is vaUd 
here. (Thorp v. Thorp, 90 N. Y. 602). 

(177) 1 R S. 740, § 6 and 6. 

(199) Carson v. Murray, 8 Paige 503; Mal- 
loney v. Horan, 49 N. Y. Ill; Marvin v. 
Smith, 46 N. Y. 671. 

(200) IRS. 740, § 2; Merchants Bank u 
Thompson, 55 N. Y. 7, and cases there cited. 

(202) Laws of 1879, ch. 249, amended in 
Laws of 1880, ch. 300. 

(203) The statement in note 6, 4 ed. is in- 
correct (Wells uVanVbrhees, 20 N. Y. 412). 

(204) Carson v. Murray, § 3, Paige, 503. 
^208) Hatfield v. Sneden, 54 N. Y. 280. 
(218) Of Estates in Dower, see IRS. 740; 

Code of Civil Pro. § 1596-1625. 

(226) N. Y. Code of Civ. Pro., § 1499 and 
1596, 7 Abb. N. Y. Dig. 670. 

(249) Rule 71, of the rules governing 
Courts of Record in this Stete, declurea 
{Ckmtinmed on poffB ^.) 
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ENTRANCE TO THE BAR. 

As the time of examination for the degree 
approaches, we are reminded that the stu- 
dent's troubles are not yet over when this 
is passed, but that he must undergo another 
one for admission to the Bar, at a different 
time and place. 

We believe there is no good reason 
why these two examinations should not be 
held at the same time, and think that, if ap- 
proached in a proper manner, the Court of 
Appeals could be induced to amend its rules 
so as to produce this result It will be re- 
membered that but a short time ago, Colum- 
bia graduates were admitted upon present- 
ing their diplomas. When this practice was 
abandoned the rules adopted placed all 
applicants upon an equal standing, and gave 
to Law School graduates no option but 
to appear before the General Term. 

What we would suggest is that when the 
examination for deorrees is held at the close 
of the Senior Year the examiners ap- 
pointed by the General Term shall be in 
attendance, and if they are satisfied that the 
examination for the degree is sufficiently 
ihorough to entitle a man admission to the 



Bar, they could certify to that without further 
delay. Or they could put additional ques- 
tions themselves. A great amount of un- 
necessary trouble could be saved by this 
course. 

In order that this plan may be accom- 
plished,, it should be put before the Court of 
Appeals in a proper manner, and this is 
an instance of where class organizations and 
an Alumni Association would be of practical 
value. 

We do not think it now too late for the 
present Senior Class to accomplish this pur- 
pose, and hope they will take some action in 
matter. They would not only benefit them- 
selves, but would place every succeeding 

class under obligations to them. 

$ tmt 9 

\ArE neglected to state last week that the 

error in the decision of Moot Court, 

No. 12. was ours and not Prot Lee's. The 

decision was an oral one. and was reported 

for us incorrectly. In view of Prot Lee's 

well-knowil ability, this explanation may seem 

superfluous, but we give it to avoid possibility 

of mistake. 

TN the absence of any facilities in connec- 
tion with the College for acquiring the art 
of elocution, a number of students, realizing 
its importance, have organized a club, as will 
be seen in another column, and will take the 
thing in hand themselves. While the Moot 
Courts are designed, in a measure, to accus- 
tom the student to public speaking, they are 
not entirely satisfactory. We need some- 
thing more inspiriting than a discussion of 
dry law points. An hour or more a week of 
instruction in oratory could be added to the 

coui-se with profit. 

• <^» t 

\717'E are indebted to our honored Warden 

for the interest he has shown in th e 

welfare of the " Jurist." 

He conti-ibutes this week the first paper of 

a series, on Hard and Difficult Words in the 

Law. It is needless to say that these papers 

will be of use and interest to the student 
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JUNIOR NOTES. 

{CofUmued from pagu 39.) 

that the Portsmouth or Northampton tables 
shall he usecL 

(251) Payne v, Beecher, 87 N. Y. 153. 

(263) IRS. 741, § 9, 10, and 11. 

(266) 1 B. S. 741 and 742. 

(267) IRS. 741. § 11 and 12. 
(270) IRS 741, § 13 and 14 

(277) Jaquesu. Metiiodist Episcopal Church, 
17 Johns, 548; Burr u Buit, 7 Hill, 207; Noble 
V. Willock, L. R 8 Ch. 787; WiUock o. Noble, 
7 House of Lords, 590; Pride v. Bubb, L. R. 
7 Ch. 69; Cooper v. Macdonald, L. R 7 Ch. 
D. 296. 

(278) Tenancy by entirety still exists in 
New York, Butles v, Nunan, 92 N. Y. 162, 
which overrules the previous case of Meeker 
V. Wright, 76 N. Y. 262. 

(284) Laws of 1848, Ch. 20; 1849, Ch. 375; 
1860, Ch. 90. 

(291) Estates for Years, 1 R. S. 743; Laws of 
1860, Ch. 345; 1873, Ch. 583; 1 RS. 748. §27. 

(297) In relation to computation of time, 
IRS. 605, § 4, 7th ed., p. 1844. In relation 
to the form of an action of ejectment, see 
Adams on Ejectment, page 16. 

(299) 1 R S. 135. 

(304) Van Deusen v. Sweet, 51 N. Y. 384. 

(315) Laws of 1873, Ch. 583. 

(317) 1 R S. 747, § 23, 24, and 25. In 
regard to last line on page 473, 4 ed., IRS. 
747, § 25. 

(321) Riggs V. Pursell, 66 N. Y. 200. 

Code of Civ. Pro., § 1504, 1505, and 1506. 

(324) Atlantic Dock Co. y.Leavitt,54 N.Y.35. 

The reference given in connection with 
* 44 should be 1 R S. 722, § 2. 



Junior, take Notice. — There will be a 
meeting of the Junior Class on Thursday, at 
1.30, for the purpose of organizing the class. 
It is the duty of every member to be present. 

< 4 ^¥ • ^ 

MB. DaCOSTl'S LECTURES OF LAST WEEK 

The ninth and tenth lectures of this course 
were delivered last week. 

The subject discussed Tuesday evening was 
the jurisdiction and practice of the District 
Courts in admiralty cases. 

In this jurisdiction those courts have three 
sides: — Instance, Prize, and Criminal 

On the criminal side they act with a grand 
and petit jury. 

In instance and prize cases the judge sits 
alone, with the exceptions set forth in section 
666 of the R S. 



The practice in instance cases is regulated 
by section 917 of the R S., in pursuance 
of which statute the Supreme Court has 
promulgated 59 Rules of Admiralty Practice. 

Proceedings are divided into actions in 
rem and actions in peraonam, and under 
rules 12-20 certain proceedings may be in 
the nature of both. 

The fii*st pleading is called a libel. This 
takes the place of a complaint in an action in 
a state court. 

A libel in rem may be found in full in 
5 Howard, 441. The allegation that the 
cause of action arose ** where the tide ebbs 
and flows " is not now necessai-y. It is suf- 
ficient if it arose on a navigable lake or 
stream. 

A libel in personam is very like a libel 
in rem, except that a person is made re- 
spondent. The parties to an action in this 
court are called libellant and respondent 
respectively. The libel is filed with the 
clerk, who thereupon issues a monition if 
the action is in rem, or a citation if it be 
in personam. 

Stipulation for costs must be given; in this 
district the amount is $250.00. 

In actions in rem publication is then made. 
If there is no appearance a reference is had 
to compute the amount of the claim and 
the property is sold. Under such sale the 
fullest title can be acquired; it is absolutely 
conclusive against everybody. 

If there is an appearance time is given to 
answer. A claim to the I'es and a stipulation 
for costs must be tiled. 

The respondent if he desires may file bX- 
ceptfons (i. e , demurrer) to the libel 

If an answer is interposed every allegation 
of the libel must be answered specifically. 
(See Admiralty Rule 27.) 

There are three ways of taking evidence on 
an issue: — 1. Oi*ally in open coui-f. 2. Before 
a commissioner. 3. De Bene Esse. (See sees. 
863-86(1 R S.) 

After trial an interloctory decree is entered 
by the court and an accounting is ordered 
before a commissioner. 

On final judgment, judgment is also en- 
tered against the sureties in the stipula- 
tion for costs given by the defeated party. 
This is very different from state court prac- 
tice. 

On an appeal the record is sent up to 
the circuit court and new allegations and 
new proofs may be introduced. The record 
sent up is called the "apostles." 
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In the Supreme Court new matter can- 
not be introduced unless a good cause is 
shown why it was not introduced in the 
court below. 

ADMIBALTT REPORTS. 

Maine. — ^Ware 3. The 2d Ware is some- 
times cited as Daveis. 

Mass. — Fishers Prize Cases 1; Sprague 2; 
Lowell 2. 

Vermont — Some admiralty cases will be 
found scattered through vols. 20-25 Vermont 
Reports. 

New York. — ^Van Ness' Prize Cases 1; 
Blatchford and Rowland 1; Olcott 1; Abbott 
1; Blatchford's Prize Cases 1; Benedict 10. 

Pennsylvania. — Hopkinson 1; Peters 2; 
Fishers British License Cases 1; Gilpin 1; 
Crabbe 1. 

South Carolina. — ^Bee s admiralty 1. 

Arkansas. — Hempstead 1. 

Michigan, Ohio and surrounding districts. 
— Newberry 1; Bond 2; Brown's Admiralty 1. 

California and Oregon. — Hoffman's Land 
Cases 1 ; Deady 1 ; Sawyer 5. 

Kansas. — McCahon I; also Abbott's Circuit 
and District Court Reports 2, and Federal 
Reporter 22. 



On Thursday evening the consideration of 
the subject of U. S. officers and the Legisla- 
tive Courts was taken up. 

XJ. S. Commissioners are officers appointed 
by the Circuit Court in each district under 
Section 627 R S. 

They substantially take the plac* of com- 
mitting magistrates in the State Court prac- 
tice. 

The Marshals are the ministerial officei*s of 
the court They serve all process and exe- 
cute all judgments within their district, one 
being appointed for each district. 

THE LEOISLATrVE COURTS. 

/. Court of Claima. 

Like all other sovereignties, the United 
States cannot be sued in its own courts. 

In England this injustice is done away with 
by the petition of right 

In this country it is partially removed by the 
establishment of the Court of Claims. Its juris- 
diction is, however, extremely limited, being 
confined for the most part to actions arising 
on contract, express or implied. (See Sec- 
tions 1049-1093 R &) 

Congress or its committees and the heads 
of the departments may refor matters to it 
(Act of March 8d, 1883), 



The court consists of a Chief Judge and 
four associates, any two of whom constitute a 
quorum. 

There is no trial by jury, and the evidence 
is taken by commissioners. 

An appeal by the claimant Hes to the Su- 
preme Court where the amount exceeds 
$3,000. or where his claim is forfeited. The 
United States can in all cases appeal 

An alien may bring his claim in this court 
only where his government allows a like 
privilege to Americana 

Reports : Devereux 1 ; Ct of Claims Reports 
19. The first 7 volumes of these latter reports 
are sometimes cited as Nott and Huntington; 
the next eleven as Nott and Hopkins; and 
the last as Richardson. 

. In the 17th volume will be found a con- 
cise history of the court 

IT. Supreme Court of the Didrict of Columbia. 

This was created as the Circuit Court 
of the District of Columbia by the act 
of Feb. 27, 1801, and was reorganized under 
its present name March 3, 1863. 

It has general jurisdiction in cases at law 
and in equity, and in criminal causes, and is 
also the Orphans' Court of the District 
In addition to these powers, it hears appeals 
from the commissioner of patents and may 
issue writs of mandamus to the fedei*al 
officers. 

It has a chief judge and five associates. 
It holds general terms and circuita Appeals 
lie from the circuit to the general term ; and, 
where the amount involved exceeds $2,500, 
from the General Term to the Supreme Court 
of the United States. 

Ri-port^: Cranch C. C. 6; MacArthur 3; 
Mackey 2; MacArthur and Mackey 1. 

The first volumes of Cranch and MacArthur 
contain a history of the court 

IIL Teiiriiorial Cowia, 

They consist of a chief judge and two asso- 
ciates appointed for four years. 

Each teiTitory is divided into three dis- 
tricts, one judge holding a Circuit Court in 
each district 

The decisions of the court are reviewable 
in the Territorial Court. Appeals lie from 
these courts to the Supreme Court of the 
United Stated upon writs of Habeas Corpus; 
and in other cases appeals may be taken 
where the amount involved exceeds $1,000, 
except in Washington Territory, where it 
must exceed $2,000. 
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CORBESPONDENCE. 

Me^sfm, Editora : 

In writing a description of the Yale Law 
School, I shall expect that degree of charity 
toward Yale which only the Columbia Law 
School could afford to bestow. 

The Yale Law School is now in its sixtieth 
year, and its chief aim has always been to 
give the student such legal information as 
will best fit him for active practice, and to 
teach him how to study, that he may continue 
his legal researches with profit . 

We have excellent oppoi*tunities for learn- 
ing the active practice of ]aw. Each student 
is engaged in three or four moot courts each 
year, and besides this, the daily sessions of 
the various State courts are held in an ad- 
joining building. 

Admission to the school is obtained bv 
passing a satisfactory examination in English 
and American history, and on the text of the 
Constitution of the United States, or by pre- 
senting a New York Regent s Law Examina- 
tion Certificate. 

The course at Yale differs from that 
at Columbia in that various subjects, Con- 
ti*acts. Real Estate, Evidence, Torts, etc., 
are taken up simultaneously and carried 
through the entire course, or until completed. 
Thus, Juniors study Contracts, Real Estate, 
Evidence, Torts, Pleading and Intei-national 
Law, and the Seniors merely complete their 
studies in these subjects and take, in addi- 
tion. Corporations, Constitutional Law, Equi- 
ty, Criminal Law, Roman Law and Patents. 

The graduate course occupies three years, 
and leads up to the degrees of M.L. and D. 
C.L. For the latter degree a knowledge of 
Latin is required. 

Four prizes are awarded: one to the Junior 
Class, two to the Seniors, and one open to all 
students, of the value of $220, and known as 
the Porter Prize. 

Our Law Library contains between eight 
and nine thousand volumes, ai^ is increased 
const-antly as new law books are published. 
Hie English fund affords a permanent en- 
dowment sufficient to provide the school with 
all new publications. The Library contains 
full setQ of reports from every State; all the 
English reports since Edward L, and com- 
plete sets of Lish, Canadian and Hawaiian 
reports. 

Our attendance, always small compared to 
Columl^ is unusually so this year. We 
have not quite seventy-five students at pres- 
ent This is, however, by no means a disad- 1 



vantage to those who are here, as it allows 
more attention to each individual student 

There is one marked feature of our school 
It is a rare thing to find any one who has at- 
tended the Junior course and has not return- 
ed to take the Senior. 

Yale Law Student. 



FOUTICAL SCIENCE N0TE8. 

At the last meeting of the Academy of Po- 
litical Science, Mr.. Goodnow being again un- 
able to be present, ftfr. Carter read, at very 
short notice, an essay on the " Shays Rebel- 
lion.'' The paper was interesting and amus- 
ing, and the Academy especially enjoved the 
frequent adjournments of courts and other 
bodies to neighboring taverns. A glimpse 
was also given of Jefferson's monomania for 
freedom, which hardly reflected credit on the 
great liberty-lover. Indeed, he seems to 
have come verj- near justifying armed revolu- 
tion for trivial causes. Owing to the sud- 
denness of the call on Mr. Carter to read his 
essay, ^e was unable to consider in it the 
economic causes which led to the Shays Re- 
beUion, or its constitutional results. This 
was a cause for disappointment, as both sub- 
jects are deeply interesting. 

The next meeting of the Academy will bei 
on March 16th, when Mr. Neill will read a 
paper on the " Legal Tender Cases in the U. 
S. Supreme Court *' 

STUDY GOSSIP. 

Anglicized Dude, fresh from London, yer 
know. — " Were you evah presented at Court, 
old chappie?" Old chappie: — "Once, dear 
boy. On that occasion his Majesty said, ' $10 
or ten days.**' 

Pi'omiscuous questioning seems to agitate 
the Junior Class amazingly. 

Several members of the Law School have 
started a debating club, which meets at Prof. 
Clinton Burling's house on Wednesday even- 
ings. The object of the club is to give its 
members practice in extemporaneous debute. • 
Some good subject -is chosen, part of the 
members upholding one side of the question 
and part the other. Prof. Burling criticizes 
the speaking of each member, and makes 
g^eneral remarks on the subject of public 
speaking. Practice of this sort is certainly 
needed by all lawyers^ • and we heartily re^ 
commend it to every member of the Latr 
SchooL Any one widbi^g to join this clads, or 



Digitized by 



Google 



u 



The Columbu Jubist. 



desiring further information, will please 
apply at the office of this paper. 

Students will have an opportunity of hear- 
ing the Glee Club in the chapel next Thura- 
day, at 3.30 P. M. 

The evening quizzes, under the direction of 
Messrs. Gifford and Hughes, form a valuable 
part of the course, and should not be neg- 
lected by the students. 

It is rumored that some malicious person 
has hired an organ-grinder to entei-tain the 
Juniors daring lecture. Let that person 
beware ! Real Estate is bad enough by itself, 
but when complicated with "Silver Threads 
Among the Gold/' etc., it is positively mad- 
dening?. 



GENERAL NOTES. 

George J. Stems, of Dobb's Ferry, some 
time since executed a mortgage in favor of 
his wife, from whom he was separated, for 
$3,000 to secure his good behavior. The 
mortgagor disputed the validity of the doc- 
ument. l3ut Judge Dikeman of White Plains 
has pronounced it valid. A foreclosure suit, 
brought by the wife on the ground that her 
husband has been ill -treating her, will now 
be tried. 

The law in relation to lotteries, as laid 
down in the Revised Statutes of the United 
States, has received an interesting construc- 
tion in a recent opinion delivered by Judge 
Hughes, of the United States Circuit Court 
in Virginia. The statute states that ** no let- 
ter or circular concerm'ng lotteries * * * 
shall be carried in the mail. Any person who 
shall knowingly depoeit or send anything to 
be conveyed by mail in violation of this sec- 
tion, shall be punishable by a tine of not more 
than $500 nor less than $100.'* Judge 
Hughes gives the act a more restrictive 
meaning. If it were construed literally he 
says, •* a father, writing his son, warning him 
against spending money on tickets in any 
specified lotteiy would be indictable for a 
criminal offence." He holds that the law ap- 
plies only to lottery dealei^j who mail circu- 
lar and letters concerning lotteries, ** and not 
the occasional and individual buyer of lottery 
tickets." 

We understand that Judge Staples of Bos- 
ton has set aside the verdict recently ren- 
dered for the plaintiff in the noted case 
of Henry A. Green v. The New York Central 
R R Co. In the former decision $3,025 was 



awarded the plaintiff for injuries to a bass 
viol. 

A decision of importance has just been 
handed down by the Supreme Court of Massa- 
chustts in^the case of Reed u. The Washing- 
ton Fire Insurance Company. The question 
upon which the litigation arode was, whether 
a printed agreement in insurance poUcies to 
submit loss to arbitration in case of disagree- 
ment between parties baired a suit to re- 
cover loss. The rescript is as follows: * * The 
provision in the policy agreeing to submit a 
loss to arbitration is not a condition to the 
plaintiff's right of action for a loss, and is not 
a valid bar to such action." 

The Amencan Law Record stated that all 
the great lawyers have been University men; 
but those who are not college graduates need 
not despair; for it appears, on the authority 
of the American Law Review, that neither 
Edmunds, Bayard, Pendleton, Wilson, Car- 
lisle, Curtiss, Kelly, Randall, nor Reagan; 
ever went to college. We would add to 
these the name of the former leader of the 
American Bai* — Charles O'Connor. 



AS OTHERS SEE US. 

[From New York Daily Reg,, March 6th.] 
The CoLuaiBiA Jurist is a weekly law jour- 
nal of eight pages, published by the students 
of the Columbia College Law School in this 
city. It is under the direction of a board of 
editors, six in number, and presents repoiis 
of Moot Court cases, notes of Prot Dwight's 
lectures, and a number of current notes on 
topics of interests to the profession. While 
its editonals are chiefly of local interest to 
the students, the other matter is calculated 
to be attractive and useful to the profession 
at large. 

We invite an exchange with our new con- 
temporary, but we have also subscribed per- 
sonally for this publication and recommend 
to the profession to do the same. We think 
that those who do will generally be pleased, 
and probably sui-prised also, to see the 
amount of fresh and useful information on 
legal questions now frequently mooted, which 
they will find here ; and by subscribing they 
will doubtless, beside giving well deserved 
encouragement to an effort of publication 
which students have rarely made with such 
earnestness and good judgment, be repaid 
in being enabled to review first principles 
by following the current of instruction and 
discussion in the Columbia Law School. 
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PRPPOSED REVISION IN ENCUND OF THE SEVEN- 
TEENTH SECTICN OF THE SIATUIEOF FRAUDS. 

In the first number of the new English 
law magazine (the Law Quarterly Review, 
January, 1885) is a proposed revision of the 
17th section of the statute of frauds, incor- 
porating all the material decisions in England 
upon it from 1676 to 1878. This is a very 
iDstructive paper for several reasons. Among 
other things it shows the difficulty of draw- 
ing a statute of the kind in such a way as to 
avoid the most extensive legal discussion 
and judicial interpretation, and thus sheds 
some light upon the probable effect of a 
statutory code of law. The revision is made 
by two highly accomplished legal vmters 
and masters of legal diction, Mr. Frederick 
Pollock and Mr. Justice Stephen. The text 
of the old seventeenth section, with which they 
commence, contains about eight printed lines, 
while their proposed revision amounts to 
several hundred. It is quite safe to predict 
that if this should be adopted by Parliament, 
each word, hamvg become siainte law, would in 
its turn be liable for the coming two hundred 
years to forensic discussion and judicial 
scrutiny. 

The main object of this paper is to repro- 
duce their version of the statute tree from 
the illustrations they give, which, while they 
add to the value of their work, would take 
up too much space now. It is beUeved that it 
will be of great use to the .American student, 
as an excellent digest of this branch of the 
law as it exists in England, at the same time 
it vnll be highly useful for him to examine 
and consider how far the American decisions 
agree with the English view. The remarks 
made after each ''article," and embraced 
within a parenthesis in each instance, are 
made by uie present writer. 

The proposed statute is contained in four- 
teen articles. A portion of them only is 
presented in this issue of the Jurist; the I 
rest will appear hereafter. | 



For the sake of clearness, the original 
seventeenth section is first stated. (29, Chaa 
n. c. 3. § 17, A. D. 1676). 

''And be it further enacted, that no 
contract for the sale of any goods, wares 
and merchandises for the pnce of £10 
sterUng, or upwards, shall be allowed to be 
good except the buyer shall accept part of 
the goods so sold, and actually receive the 
same, or give something in earnest to bind 
the bargain, or in part payment, or that some 
note or memorandum in writing of the said 
barrain be made and signed by the parties 
to be charged by such contract or their 
agents thereunto lawfully authorized." 

Pboposkd Revision. 

Abticle L 

Contract for Sale of Ooods Defined. 

The word "goods" is hereinafter used in 
the sense stated in article third. 

A sale of goods is the transfer of the 
property in goods for a price in money by 
the vendor to the purchaser. 

A contract for the sale of goods is a con- 
tract by which the vendor promises to trans- 
fer to the purchaser, and by which the pur- 
chaser promises to accept from the vendor a 
transfer of property in goods, whether the 
goods are dehvered at the time of the con- 
tract or are intended to be delivered at some 
future time, and whether the goods are at 
the time of the contract actually made, pro- 
cured, or provided, or fit or ready for de- 
livery or not, and whether or not any act is 
requisite for making, or delivering, or ren- 
dering them fit for delivery. 
[submitted.] 

A contract by which one person promises 
to make goods for another, and by which the 
other promises to pay a price for such goods 
when they are made, is a contract for the sale 
of goods. 

A contract by which one person promises 
to make some&ing which, when made, vnll 
not be his absolute property, and by which 
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the other party promises to pay for the work 
done, is a contract for work, although the pay- 
ment may be called a price for the thing, and 
although the materials of which they are 
made may be supplied by the maker. 

(The cases to be consolted on this article 
are the famous case of Lee v. Griffin, 1 B. & 
S. 272 ; Clay v. Yates, 1 H. & N. 73. Let the 
student see how Lee v. Griffin supra is treated 
in this country. Consult also 9 George IV. 
ch. 14, §7. The matter after the word " sub- 
mitted " is proposed by the authors, and not 
authoritatively as yet decided as to the last 
paragraph.) 

Article IL 

Contracts for the Sale of Goods of the value of 
£10 to be in a certain form. 

No agreement for the sale of goods of the 
value of £10, or upwards, is a contract en- 
forceable by law unless one or other of the 
conditions hereinafter specified is observed 
before the agreement is sued upon. 

This article includes: 

(a) Single agreements for the purchase of 
more things than one each under the value of 
£10, but collectively worth £10, or upwards. 

(b) Agreement for the sale of goods, and 
also for other objects in which the goods sold 
are worth £10, or upwards. 

(c) Agreements for the sale of goods of an 
ascertained value at the time of the sale, 
which are afterwards ascertained to be worth 
£10, and upwards. 

(Consider whether the word " value " used 
in this article is equivalent to " price '' used 
in the 17th section; also, whether the expres- 
sion ** enforceable by law " is equivalent to 
the words " allowed to be good *' in the orig- 
inal section. Consult Harman u Reeve, 18 
C. B. 586. 595; Watts v. Friend, 10 B. k C. 
446; Baldy v, Parker, 2 B. & C. 37). 

Abticle TTT. 
Ooods Defined. 
The word " goods " in Article I. includes 
every kind of tangible, movable personal 
property, whether such property was origin- 
ally fixed, or growing out of the soil or not. 
• It does not include shares, stocks, docu- 
ments of title^ or rights of action. 

It does not include things fixed upon or 
built upon the land. 

It does not include the natural growth of 
land, such as growing timber, fruit, or trees. 



and the like, growing in the land and not 
severed from i^ and from the further growth 
of which in the soil the purchaser is to derive 
some benefit^ but it does include standing 
timber which is to be severed immediately, 
either by the seller or the buyer. 

It [probably] includes crops annually pro- 
duced by human labor, such as com and po- 
tatoes, or crops which require annual labor 
in order to make them grow from old roots, 
such as hops, gi'owing in the land but not 
severed from it 

It [probably] does not include crops pro- 
duced^ by human labor which require a longer 
period than a year to come to maturity, or 
which produce more crops than one when 
they have come to maturity, such as madder, 
clover and teasels growing in the land, and 
not severed from it. 

(This is a very extraordinary article, and a 
highly remarkable instance of legal evolu- 
tion, it being an exposition of the single 
word " goods " used in the seventeenth cen- 
tury, of the statute of Charles H. It will be 
noticed that after 200 years it is still neces- 
saiy to prefix the word " probably " to the 
two last paragraphs. 

Consult Duncroft u Albrecht, 12 Sim. 189; 
Humble v. Mitchell, 11 A. k E. 205; Heseltine 
V. Siggers, 1 Ex. 856; Lee v, Gaskell, 1 Q. B. 
D. 700; MarshaU v. Green, 1 C. P. D. 35; 
Graves v. Weld, 5 B. & Ad. 105, 119; Evans 
V, Roberts, 5 B. & C. 829. Consult American 
Statutes as to "things in action." See Green 
V, Armstrong, 1 Denio. 550.) 

Article IV. 
Acceptance and Actual Beceipt. 
An agreement for the sale of goods of the 
value of £10, or upwards, is a contract en- 
forceable by law if the buyer 

(a) Actually receives; and 

(b) Accepts part of the goods sold. 

(Instead of " price," note here again the 
word " value " and the expression ** enforce- 
able by law.") 

Article V. 
What Constitutes Actual BeceipL 

A buyer is said actually to receive goods 
from the seller, 

(a) When the seller or his agent actually 
delivers the goods to the buyer or his agent, 
or authorizes the buyer or his agent to as- 
sume the control of the goods wherever they 
may be. 
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(b) When the seller oontinaes to hold the 
goods after the sale, agreeing with the buyer 
to hold them as a bailment from the buyer. 

(c) When the goods being at the tune of 
the sale in the possession of any person as 
agent, or bailee for the seller, it is agreed be- 
tween the buyer and the seller that such 
agent or bailee shall from the time of the 
agreement hold the goods for the buyer and 
not for the seller. 

(d) If at the time of the sale the buyer 
himself holds the goods as agent or bailee 
for the seUer, an agreement that the buyer 
shall from the time of such agreement hold 
the goods as owner, may be inferred as a fact 
from any dealings by the buyer with the goods 
inconsistent with ihe continuance of his rela- 
tion of agent or bailee to the seller. 

In each of the cases aforesaid the question 
whether there has been an actual receipt of 
the goods by the buyer is a question, of fact 
The question whether facts have been proved 
from which such a receipt may be inferred is 
a question of law. 

If the buyer directs the seller to send the 
goods to the buyer by any common carrier or 
other person, such carrier or othei person is 
deemed to be the agent of the buyer for the 
receipt of the goods. 

A wrongful refusal to accept goods lawfully 
tendered to the buyer has not the same 
effect as an actual receipt of the goods. 

(This article following the English decisions 
introduces a highly refined notion of aciual 
receipt, in the paragraph marked (b), since it 
enables the posnession of the goods to be 
transferred by mere words, without any ad 
being done by either party to maHc the 
change of possession. As to this point see 
Shindler i\ Houston, 1 N. Y. 261, 268. The 
authorities on which this article is based 
are Elmore v. Stone, 1 Taunt 458; Marvin v. 
Wallis, 6 R B 726; Tempest y. Fitzgerald, 
3, B. & Aid. 680; Castle v. Sworder, 6 H. & 
N. 828; Godts v. Rose, 17, C, B. 229; Farina 
V. Howe, 16 M. & W. 119; Edan v. Dudfield, 
1 Q. B, 302.) 



Article VI. 

Acceptance Defined. 

Acceptance of part of the goods sold means 
an assent by the buyer to a proposal by the 
seller that certain goods shall be part of the 
goods sold, whether such assent is or is not 
subject to a right on the part of the buyer to 



object to the bulk of the goods as not corre- 
sponding to the terms of the agreement 

Acceptance may either precede or accom- 
pany or follow the actual receipt of the 
goods, and may be inferred as a fact from 
any of the circumstances mentioned in the 
clauses (1), (2), (3), next following. 

(1) Where goods are marked or set apart 
for the buyer with his consent before his actual 
receipt of them, or where he inspects and 
approves them before his actual receipt of 
them. 

(2) Where the buyer acts with reference 
to the goods or documents of title represent- 
ing them, before or after their actual receipt 
in a manner in which the owner only would 
be entitled to act in relation to them. 

(3) Where the buyer omits to reject 
goods actually received by him for an un- 
reasonable time after he has had an oppor- 
tunity of exercising the option (if he has an 
option) of rejecting them. 

If the buyer directs the seller to send the 
goods to the buyer by any common carrier 
or other person, such common carrier or 
other person is not deemed to be the agent 
of the buyer for the purpose of accepting the 
goods. 

A tender of the goods for acceptance and a 
wrongful refusal to accept on the part of the 
buyer is not for the purposes of this article 
deemed to be equivalent to acceptance of 
them. 

(The first paragraph of this article, which 
substantially provides that the goods may be 
** accepted" within the meaning of the stat- 
ute, though the buyer still has the right to 
reject them because they do not comply with 
the contract, is supported by Morton v. Tib- 
bets, 15 Q. B. 248. The criticisms on that 
case, found in a number of decisions, should 
be considered. Other authorities are Cosack 
J7. Robinson, 1 B. & S. 299; Howe v. Pal- 
mer, 3 B. & Aid. 321; Chaplin v. Rogers, 1 
East 192; Parker v. WaUis, 6 E. & R 21; 
Smith V. Hudson, 6 B. & S. 431; Currie z^. 
Anderson, 2 Ellis & Ellis, 364.) 

Theodore W. Dwight. 

{To be continued.) 
• < ^» • 



John J. McGrath recovered a verdict for 
$275 last week against the Hudson R R Co. 
for injuries received in August, 1883, while 
riding on a train from New York to Sara- 
toga, by a train man reversing a seat and let- 
ting it fall on his feet 
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ADMISSION TO THE UW SCHOOL. 

We have been requested to advocate in 
the Jurist a plan for changing the require- 
ments for admission to the Law School in 
such a way as to make this a post-graduate 
school. The suggestion is a startling one, 
and while it must not be favored without 
thorough consideration, it is but fair that that 
consideration should be given before con- 
demning it 

The idea, as it has been presented to us, is 
to require all persons before entering the 
school as candidates for a degree to pre- 
sent to the Faculty a diploma from some 
college or university of recognized standing, 
and to give our LL.B. only to men who have 
previously received a literary degree. Spe- 
cial students would still be admitted, and 
could pursue the course, as now, as part of 
their preparation for the bar, receiving at 
the end of the course a certificate of attend- 
ance instead of a degree. 

This plan is objectionable first, because it 



would immediately reduce our attendance; 
not so much, however, as one would think. 
We have this year 220 graduates. Last .year 
we had two less, the year before two more. 
We may therefore regard this as a &irly 
regular average. It represents 60 per cent 
of our total numbers. It would seem, there- 
fore, that by making this a graduate school 
we would immediately exclude 40 per cent 
of all future classes. This,, say those who 
advocate the change, would not be entirely 
true for two reasons. First, many of those 
excluded from taking our degree, would 
come, as many do now, as special students. 
They could learn just as much law, and the 
certificate of attendance would be as useful 
as the degree for the purposes of the bar 
examination. It would represent two years* 
work at the Columbia Law School just as 
much as would the degree. 

Secondly, it is argued, the change would 
give our school such dk prestige over the other 
schools of the country that every one wbo 
was a college graduate and could come ht?re 
would want to do so, and our classes would 
increase in size rather than diminish. 

This seems to us a very sanguine view. 
Our school already has all the prestige it 
needs. Still, there is no doubt that if this 
were a graduate school, it would stand alone 
amongst the law schools of the country, and 
to that extent would have the advantage over 
all the others. 

As to raising the standard of the school, 
this plan would do it in some ways, and 
would not in others. We have not met more 
than half a dozen thoroughly disagreeable 
men in Columbia, and half of these were 
college graduates It is noteworthy, how- 
ever, that while amongst the students the 
graduates average 60 per cent, yet among 
those taking the LL.B., they avei*age 76 per 
cent That is to say, they seem to average 
higher in number of Law School graduates 
than do those who are not coUege men. 

Another question is whether, after all, col- 
lege training is important for a man who exr 
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pects actively to practise law. This question 
involves such a deep investigation of human 
character and of the benefits of education, 
that we shall leave it for older pens to an- 
swer. 

. ^ 

SENIOR NOTES. 

PROF. CHASE ON THE CODE. 

Sec. 2472. As to the jurisdiction of courts 
of equity over wills, see Wager v. Wager, 
89 N. T. 161. 

Sec 2618. In this state witnesses, who are 
not experts, may be questioned as to acts of 
the testator coming within their observance, 
and then they may be asked if in their 
opinion those acts were rational or irrational. 
But a subscribing witness to a will may be 
asked as to sanity or insanity. (Holcomb v. 
Holcomb, 95 N. Y. 316. The United States 
rule on this subject will be found in the lead- 
ing case of Conn. Ins. Co. v. Lathrop, 111 
XJ. S. 612. It allows ordinary witnesses, not 
experts, to be asked as to sanity or insanity, 
and such is also the rule in many States. 

Sec. 2620. Matter of Oottrel, 95 N. Y. 329, 
lays down the principles of this section as to 
witnesses testifying against the execution of 
the will. 

Sec. 2636. How far co-executors may be 
deemed to be responsible for each other's 
acts. (Earle u Earle, 93 N. Y. 104). 

Sec. 2647. Although there has been an 
adjudication already made, the whole ques- 
tion may be investipfated and tried anew. 
(Matter of Gouraud, 95 N. Y. 256). 

Sec. 2650. What acts the Surrogate is 
authorized to direct under the last sentence 
of this section. (Matter of Hoyt, 31 Hun. 
176; Matter of McGowan, 28 Hun. 246). 

Sec. 2660. It is a general principle that a 
Surrogate in issuing letters of administration 
may limit the powers conferred upon the 
administrator; as, for example, by authoriz- 
ing him to prosecute only and not to collect 
or compromise. (Martin v. D17 Dock R. Co. 
92 N. Y. 70.) 

Sec 2662. Although married women may 
now « receive letters of administration the 
same as if unmarried, yet this does not do 
away with the former law giving unmarried 
women the preference. Hence, the two are 
not persons having an " equal right " under 
this section. (Matter of Curser, 89 N. Y. 401) 

Sec. 2672. The Surrogate may authorize 



a temporary administrator to pay his coun- 
sel for legal services in the course of adminis- 
tration, as part of the " expenses of the ad- 
ministration of his trust" (Stokes v. Dale, 
1 Dem. 260). 

Sec. 2685. A debtor of the estate is not 
a " person interested," and cannot apply for 
the revocation of letter& (Drexel v. Beiney, 
1 Dem. 163). 

Sec. 2695. See matter of Taintor, 5 Redf. 
79, as to foreign will. 

As showing the distinction between prin- 
cipal and ancillary administitttion, see Estate 
of Ladd, 2 Dem. 402. 

Sec. 2698. The petition must set forth the 
names and residences of the creditors or 
persons claiming to be creditors within the 
state. (1 Civ. Pro. Reps. 267; 2 Dem. 402. 

Sec. 2700. The chief object of the statute 
as to ancillary administration is the protec- 
tion of creditors residing in this state. It is 
discretionary with the court whether it will 
direct administration upon the local assets, 
or will order their transmission to the foreign 
jurisdiction. Moyer v, Weil, 1 Dem. 71. 

The subject of ancillary administration is 
fully considered in Matter of Hughes, 95 N. 
Y. 55; Parson u Lyman, 20 N. Y. 103; 
Despard v. Churchill, 53 N. Y. 192. 

Sec. 2703. As to proof of wills made in 
foreign countries (this section only applying 
to wills probated in other parts of the United 
States), see Russell v. Hart, 87 N. Y. 19. 

Case of Langbein, 1 Dem. 448, is an illus- 
tration of the application of this section. 

Sec. 2718. subd. 1. It is not enough 
simply to deny the validity or legality of a 
claim. Facts must be set forth showing it is 
doubtful. (Case of Macaulay, 94 N. Y. 574. 

This question, if not raised in the Surro- 
gate's Court or the Supreme Court, may be 
raised for the first time in the Court of Ap- 
peals. (Fiester v. Shepard, 92 N. Y. 251.) 

Subd. 2. The matter under the paragraph 
need not be referred to in the petition, but 
the proof may be brought out upon the ac- 
counting ordered by the Surrogate under 
section 2723, subd. 3. (Case of Macaulay, 
94 N. Y. 574) 

Sec. 2736. In awarding commissions cer- 
tain percentages are given ou sums of money 
received and paid out, viz. , 5 per cent on the 
first $1,000, 2}4 per cent on the next $9,000, 
and 1 per cent, on additional sums. (2 R S. 
93. ) Ward v. Ford, 4 Redf. 34, contains an 
interesting discussion as to the mode of reck- 
oning commissions. 



Digitized by 



Google 



50 



Thb Columbia Jurdst. 



In reckoning the $100,000 value, the prin- 
cipal at the time of decedent s death is alone 
to be considered without adding the income 
collected by the executors subsequently. 
(Slosson V. Nailor, 2 Dem, 257). 

But, if the principal at the time of death 
equals or exceeds $100,000, then the double 
or triple rate will be reckoned on both princi- 
pal and income. (Waters v, Faber, 2 Dem. 
290. 

Sec. 2738. It is a general rule that where 
an executor is named in a will as testamen- 
tary trustee lie is entitled to separate com- 
missions in each capacity. (Hurlburt v, 
Durant, 88 N. Y. 121). 

But this is only true when there is a sepa- 
i-ation of these functions, one duty to pre- 
cede the other and to be performed before 
th3 latter is begun, or substantially so per- 
formed. Where the duties co-exist and are 
blended together, only single commissions 
are allowed. (Johnson u. Lawrence. 95 N. 
Y. 154; Laytin v. Daridson, 95 N. Y. 263. 

Sec. 2739. If the executor assigns his 
claim against the estate, the assignee may 
maintain an action upon it the same as any 
other creditor. He is not limited to the exec- 
utor s remedy given by this section. (Sny- 
der V. Snyder, 96 N. Y. 88). 

Sec. 2743. As incident to the power to set- 
tle executor's accounts and decree distribu- 
tion of the residue of the estate, the Surro- 
gate has jurisdiction to construe wills, at least 
so far as is necessary to determine to whom 
legacies shall be paid. (Matter of Yerplanck, 
01 N. Y. 439). 

As to the power of courts of equity to con- 
strue wills this power depending upon the 
equitable cognizance of trusts, see Wager t*. 
Wager, 89 N. Y. 161; Chipman v. Montgom- 
ery, 63 N. Y. 221. 

Sec. 2754. Holding that if the creditor 
makes the application, the executor or admin- 
istrator should be cited. (1 Dem. 177). 

Sec. 2757. Ca<^e of Fox, 92 N. Y. 93. 

Sec. 2777. Unless the application be made 
within the time specified, the land is dis- 
charged in the^ands of purchasers, etc. (18 
Hun. 353; 23 Hun. 119). 

As to when a person shall be deemed a 
purchaser in bad faith, see Mead v. Jenkins, 
95 N. Y. 31. 

Sec. 2796. The devisee of a life estate is 
not absolutely entitled, but may in the Sur- 
rogate's discretion receive a gross sum in lieu 
of his interest. If this is not allowed, an in- 
vestment must be made as this section directs. 



But a claimant of dower is entitled to a gross 
sum if she so elects. (Matter of Zahrt, 94 
N. Y. 605). 

Sec. 2799. See case last cited. 

Seca 2804, 2806. Matter of McCarter, 94 
N. Y. 558. 

Sec. 2811. See cases cited under § 2736. 

Sec 2812. Where the executor, who is also 
testamentary trustee, is accounting in the 
former capacity, the Surrogate's Court may 
under § 2812 pass on a claim prefen*ed against 
him as trustee, if all the parties in interest 
are before the court and have been heard, 
and the accounting in fact includes all that 
he has done in either capacity. (Gladding v. 
FoUet, 2 Dem. 58). 



PRIZK ESSAYS. 

The subjects for the Prize Essays were an- 
nounced by Prof. Chase on Tuesday. They 
are four in number, as follows: 

1. The effect in any State of foreign judg- 
ments in sister States, including judgments 
and decrees of divorce, and jud^ents in at- 
tachment proceedings. 

2. Ratification at majority of contracts made 
during infancy. 

3. The theory and application of the doc- 
trine of Subrogation. 

4 The responsibility of a master to a ser- 
vant for the acts of a fellow-servant, with the 
present state of the law as to the correct 
meaning of the term ** fellow-servant" 

These subjects are very comprehensive, and 
we hope. to see a large number of **cum laude" 
notices in the Commencement programme, as 
a consequence of their careful and able con- 
sideration. 



JUNIOR KOTES. 

Authorities cited by Prof. Lee in con- 
nection with Washburn on Beal Property. 
The figures in brackets refer to the star pag- 
ing in Washburn. All references to the Re- 
vised Statutes are made to the star paging. 

(327) IRS. 747, § 23, 24 and 25. 

(332) Laws of 1860, ch. 345. 

At common law, and independentlv of the 
Statute (ch. 345 of 1860), the lessee of apui- 
ments in the upper story of a building, where 
there is no covenant by either landlord or 
tenant to rebuild, is discharged from his cov- 
enant to pay rent by the burning of the 
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baildin^, so that his enjoyment of the space 
in air demised to him becomes thereby im- 
practicable. (Graves v. Berdan, 26 N. Y. 
502). 

An assignee of an undivided two-third in- 
terest of a term, created by lease reserving 
rent, in possession of the entire premises, is 
liable to the owners of the reversion in fee, 
for the entire rent (Demoinville v, Mann, 
32 N. Y. 197). 

(333) Collins v. Hasbrouck, 56 N. Y. 157. 

(334) To render the assignee of a lease 
liable for rent to tibe lessor, the whole term of 
the lease must have been assigned. There- 
fore, an assignment reserving the last day of 
the term does not render the assignee liable 
to tie lessor. (Davis v. Moore, 36 N. Y. 
675). 

(337) IRS. 739, § 146; Laws of 1876, 
eh. 542. 

(340) IRS. 739, § 146. 

(346) Graves v. Berdan, 26 N. Y. 502; 
Laws of 1860, ch. 345. 

(349) Wallace u Lent, 1 Daly 481; Graves 
u Berdan; Smith v. Marable, 11 M. & W. 5. 

(350) Laws of 1873, ch. 583, § 1 and 2. 

(351) IRS. 744, § 2. 
(358) IRS. 748, § 26. 
(362) IRS. 739, § 145. 

(369) 1 R S. 724, § 24. 

(370) IRS. 745, § 7, 8, 9 and 10. 

(371) A tenant at will has no estate that 
can be granted by him to a third person, and 
one who enters on land under a lease or as- 
signment from a tenant at vnll, is a disseizor, 
and is liable in trespass at the option of the 
landlord. (Reckhow v. Schanck, 43 N. Y. 
448). 

(382) Pugsley u Aiken, 11 N. Y. 494; 1 R 
a744,§l. 

(383) People u Darling, 47 N. Y. 666; Be- 
car V. Flagg, 64 N. Y. 518. 

(388) IRS. 745, § 7, 8, 9 and 10; Code of 
Civ. Fro., § 2231 and 2265. 

(393) IRS. 745, §11. 

(395) Code Civ. Pro., §2233. 

(400) Babcock v. Utter, 1 Abb. Ci App., 
27 and 60; Jamieson u Millemann, 3 Duer, 
255; Wolfe v. Frost, 4 Sand, Ch. 72. 

(406) IRS. 726, §42 and 44. 

(4115) Code of Civ. Pro., § 1656-1668. 

(421) Scott u. Guernsey, 48 N. Y. 124. 

(425) Bertles v. Nunan, 92 N. Y. 152. 

In answer to the call in the Jurist of last 
week, about thirty members of the class, of 



whom all but two were members of the morn- 
ing division, assembled in the Junior lecture- 
room to effect an organization. 

Mr. Levey was chosen temporary chair- 
man. The Class (?), under the leadership of 
some of its aspiring members, seemed in- 
clined to ignore the claims of the afternoon 
division, and on the theory, as one member 
remarked, that '*we are here first," seemed 
desirous of improvising a constitution on the 
spot, and proceed to elect their officers and 
complete ihe organization (?). An earnest 
protest against such a course was entered by 
a few gentlemen who have the real interest of 
the Class at heart, and see the advisability of 
going slowly. It was finally decided to call 
a meeting for Friday, at 2 P. M., whose action 
should be finaL 

On Friday there was a somewhat increased 
attendance over that of the previous day, and 
we were pleased to see that the best element 
of the Class was represented in many of the 
gentlemen who took prominent parts. 

Mr. Conkling was made temporary chair- 
man, and what he lacked in knowledge of 
parliamentary rules, he made up in good in- 
tentions, yir. Mayer was made Secretary p7*o 
tem. An effort was made to spring an impro- 
vised constitution on the class, which signally 
failed, owing to the good sense of a majority 
of the members present The chairman was 
finally empowered to appoint a committee on 
Class Organization, to consist of three mem- 
bers from each division, and those six to 
choose a seventh. After considerable discus- 
sion, the meeting adjourned, subject to the 
call of the Committee. 

If the organization is to amount to any- 
thing, it must be conducted vnth reference to 
the interests of the whole class and not a 
certain clique, who do not in any manner 
represent the character or ability of the 
class. Class organization at the Law School 
is an untried venture, and if it is to be car- 
ried to a successful termination, the initiatory 
steps must be taken with great care, and not 
rusned through in the manner attempted on 
Thursday and Friday. The action of the 
afternoon division is not at all conclusive of 
the inadvisability of the entire scheme. 

From the morning division the chair ap- 
pointed Messrs. Cravath, Govin and Basker- 
^nlle. From the afternoon Messrs. Smith, 
Maddox and Sherman. The day for the 
meeting has not been set. 
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COMMENCEMENT. 

The coromittee baying entire charge of the 
arrangements for Commencement were elect- 
ed on Tuesday last- In the morning division 
Messrs. Pen*in, Barnes, Sinclair, F. Moulton, 
D. Phelps, D. Reid, Emmett, Heydecker, 
Ware and Peters were nominated. After the 
first ballot, on motion, the names of Messra. 
Barnes, Sinclair, Emmett and Ware were 
dropped. The second ballot resulted in the 
election of Messrs. Perrin, Phelps, Peters and 
Heydecker. In the afternoon division the 
first ballot resulted as follows: Kellogg, 47; 
McAdam. 38; Latham, 37; Philbin, 37; 
Goodwin, 22; Ditleuhoefer, 22; Shaw, 15. 
Messrs. Darling and Mathewson were also 
voted for, but the first four were selected. 
The Committee organized as follows: Chair- 
man — Mr. Perrin; Secretary — Mr. Heydecker; 
Treasurer — ^Mr. Latham; Finance Committee 
— Messrs. Latham, Philbin and Mathewson; 
Printing — Messrs. Heydecker, Petera and 
Kellogg; Music — Messrs. Phelps, McAdam 
and Peirin. 

The Commencement will probably take 
place in the Academy of Music on the even- 
ing of May 27th. The classes are to be congrat- 
ulated upon the general character of the 
committee, which makes the success of its 
Commencement assured. 



COLLEGE POLITiaL ORGANIZATIONS. 

Members of the Law School will recall the 
intense interest shared by the students of this, 
as well as the other departments of the col- 
lege, in the excitement of the late Presiden- 
tial campaign, which culminated in the ver}^ 
successful meetings given by the college 
clubs at Chickering Hall and the Academy of 
Music. Many, therefore, will be glad to 
leain that one of these clubs, at least, has 
decided to continue its organization, and the 
plan of work that it has decided upon is one 
which wiU commend it to the members of the 
school, of whatever paii}' they may be. Im- 
mediately after election the Blaine and Logan 
Club met and voted unanimously' to continue, 
changing the name of the association to that 
of the •* Columbia College Republican Club. * 
In the constitution and by-laws which were 
adopted it is stated that no initiation fees or 
dues are attached to membership in the club, 
and as it was decided to ignore the questions 
of the late campaign in so far as they related 



to a man's choice of the party's nominees. The 
only qualifications now required for electior 
are that the candidate shall be a member oi 
graduate of one of the college departments, 
and shall ''be absolutely and unqualifiedly 
loyal to the principle that the United States 
is a nation, and not a confederacy." 

The club has decided to hold a series of 
public meetings at occasional intervals on 
the plan of the Nineteenth Century Club. 
At these meetings, the first of which will be 
held some evening next month, it is proposed 
that the members and their friends may 
come together and listen to the reading of a 
paper or a joint debate between two promi- 
nent public men on some topic of general 
interest, e. g., Protection va. Free Trade, or 
Civil Service Reform. Before beginning to 
hold these meetings, however, the club is 
very desii'ous of increasing its membership. 
For the simple formalities connected there- 
with, as weU as for all other infoimation, stu- 
dents are requested to consult with either H. 
L. Satterlee of the Senior Class, J. Russell 
White or Ed. F. McCaskie of the Junior 
Class, from any of whom copies of the con- 
stitution and membership blanks can be 
obtained, and to whom applications may be 
returned when filled in. 



Supieme Judicial Court of MasmchuseUn. 
Commonwealth agd. Franklin Pierce. 

The defendant, an irregular medical practi- 
tioner, at the last May term of the Superior 
Criminal Court for Worcester County, was 
convicted of manslaughter in causing the 
death of Mi-s. Mary A. Bemis, a married wo- 
man, in the application of kerosene oil with 
her consent, by covering the deceased with 
fiannels saturated with <»il for two or three 
days, in consequence of which she died. 

Held " one can be convicted of manslaugh- 
ter by gross recklessness in administering a 
prescription without any guilty intent" 



The American Law Record, March Number 
— Expensive Expectoi^aiion. — In the case of 
Draper vs. Baker, lately decided by the Su- 
preme Court of Wisconsin, a verdict for 
$1,200 as damages for assault and battery 
upon the plaintiff, by spitting in her face, 
was held not so large as to induce the Court 
to believe that the Jury were actuated by 
passion, prejudice, or other improper motive. 
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MOOT COURT. 

Case No. 15. 
Thomas Matson 

Thomas Wood 



I 



This b an action brought to restrain the defendant by injunction 
rom converting his two dwelling houses on Fifth Avenue, New 
York, into a hotel. In and prior to 1873 the defendant was the own- 
er of three houses and lots of land fronting on Fifth Avenue, New 
York, one of the lots being a corner lot extending along a ceitain 
street a distance of one hundred feet. The three housef were costly, 
first-class dwelling-houses. In the latter part of 1873 the plaintiff 
entered into negotiations for the purchase of one of the bouses, be- 
ing the one furthest from the corner. The acton was tried at Spe- 
cial Term, and judgment was entered m favor of the plainuff, and 
this judgment was affirmed on appeal to the General Term. The 
Special Term made the following finding of fact: 

" That on or about the 39th day of November, 1873, and on one 
of several occasions when the plaintiff and the defendant were in* 
specting the house which the plaintiff was about to purchase f om 
the defendant, and in the course of negotiations for the sale, the de- 
endant suted to the plaintiff, in reply to an observation of plaintifi'h 
that a vacant lot on the north of the rear ot said premises did noi 
00k preposbes&ing, that ' there will be nothing upon it that will be 
disagreeable, becaxise all the property around these buildings is un- 
der restrictions. Nothing that is objectionable can be built I my- 
elf am restrained from putting anything but first-class private resi- 
dences on this property, and they will always be. first smd last, pri- 
vate residences and occupied by first-class parties, and could not be 
occupied in any other way.' " 

In December. 1873, the usual contract of sale was signed between 
the plaintiff and the defendant, whereby the defendant engaged to 
convey the premises to the plaintiff by a full covenant warrantee 
deed. There was nothing in the contract about any restrictions 
Thereupon, in said month, the defendant conveyed sakl lot of land 
to the plaintiff by a full covenant warrantee deed, containing no ref- 
erence to any restr.ctions. 

Upon these &cts the Special Term made the following conclusion 
of law: 

" That the defendant's statement and representation to the plain, 
tiff, made as aforesakl, touching the restrictions he was under from 
putting anything but first-class private residences upon hb propeity. 
and as to the use and occupation of his dwellings on Fifth Avenue, 
constitute an equiuble estoppel against the alterations, u.^, and oc. 
cupation threatened by the defendant at the time of the commence- 
ment of thb action, and subsequently made and maintained by 
him. and he should therefore be restrained therefrom by injunction 
and trom using said premises for the purpose of such alterations, use 
or occiipacion.' 

In 1873 and 1874 the lots of land above mentioned were equally 
valuable for business and dwellins-house purposes. In 1883, wheiT 
the defendant began to convert his t^ro houses into a hotel, and 
when thb action was commenced, the progress of bu<une>« tip-town 
had so chansed the condition of the property that although the said 
lots were still as desirable as ever as first-class residences, thev would 
yield about twice as much income if us^d for hotel or other busmes^ 
purposes. 

From the judgment of affirmance of the General Term in favor ot 
he plaintiff', the defendant appeals to thb Court. 



MOOT COURT. 

Cabk No. 15. 

tn. ^\ DECISION 

WOOD. J 

The question that first inriteii attention is whether the statements 
of the defendant, made as set forth in the case, perpetually bound him 
to use bis two houses as dwelling houses only, e.xclusive of all bnstnet 
purposes. The theory upon which the alttrmatlve of this proposition 
U contended for, U that by his declarations, he bound his two lots 
forever by a negative easement, in favor of the lot sold to the plamtlff 
upon the theory of an equitable estoppel. 

It is contended on the part or the defendant that his land could not 
have been thus perpetually incumbered by any such parol statement 
made before the contract and deed. Greenleaf on Evidence,' H 275» 
IK; Runs v. Life Ins. Co., » N. Y. MO; Green v. Collins, 86 N. Y. 246; 
jaud^rave v. Sherwood, M; Uuw. Fr. SSi; Bat>cuck v. Utter, I Ab. Ut. 
Ap. i>ec. 27; that an ea.H«muut can only be cn;iiced by grants or by 
preiicripUon which presumed a gntni, [M>e Bal>oock v. Utter, 1 Ab. 
Ct. Ap. l>ec. 27j; and thai, wheu tiie defendant stated as follows:—" I 
mytteir am restraiued I'rum putting anytlilug but tirst-ciass resideuces 
on the property, luid tUey will uiwayd t>e, flntt and last, private resi- 
UeuceM, and occupied by flmt-class partieH, and could not be occupied 
in any other way,"— he referred to exUUng cuveuants and restrictions 
oiuding tue land, neceiMiarily contaiued iu deeds or other mutters ot 
Mrrit4ng ur recoid to which it was the duty of the defendant to refer, in 
•irder to ascertain their exact purport and effect, I Long v. Warren. 6K 
N. Y. *Ail Aud defendant's counsel further contends that deleudant's 
tcateiuent amounted merely tu an opinion as to the legal effect of the 
restrictions upon his future enjoyment of his property, aud uiM>n such 
a subject no one can tw estopped. Shapley v. Abbot, 42 li Y. 448; 
iVuile V. Asliton, 61 N. Y. MU; iusurance iUt. v. Mowry, 116 V. S. 544; 
tfraut V. Virginia Coal and Iron Co.. At U. B. 326. 

The defendant IVirther contends that as the statement claimed to 
constitute an estoppel, applied equally to the lots of both plaintiff and 
k'tendant. If the defendant is so restricted, so must be the plaintiff 
(Columbia College v. Lynch. 7U N. Y. 44U|; that whereas it appears 
uiat tue defendant finally conveyed to the plaiutiff iiis lot, by a full 
covenant warrantee deed cimtaiuing no reference to any restrictions; 
and tliat if the restrictions existed at all by virtue of an estoppel arising 
mt of the statements set forth in the case, tuey must have etiually 
encumbered both tlie title of the plainutf and of the defendant, the 
ouveuaut if no incumbrance and of warranty would have been broken 
oy the existence of the restrictions, so that if tlie defendant had sued 
the plaintiff for the same cause of action stated in this case, he must 
nave failed because those covenants would tiave furnished a complete 
answer. 

Whatever may be said as to the soundness of these views, we have 
not been able to reconcile them with the decision of the General Term 
in the cose of Musgrave v. Hherwood, '£i Hun.6tO. The Court of App<Mtls 
luruislies no authority directly in point. 

There is another consideration which is urged with much confidence 
<igainst the right of the plaintiff, to restrain the defendant by injunc- 
tion. The statement relied on as an estoppel, and the couveyauce to 
the plainiilT took place in i873. This action was commenced in 18Se, 
when the defendant began to convert his houses into a hutel. In the 
lUf antime " the progress of buiiiness uptown had m changed the candi- 
ti»M of the property, that although the said lotf> were still as desirable 
as ever as first-class residences, they would yield about twice as much 
income if used for hotel or other business purposes.'' It thus appears 
tliat an ii\|Uuction would m»w destroy half the value of the defend- 
ant's property, with no correnpondiug benefit to the plaintilf. The 
recent case ot Trustees ot t'olumbla College v. Thatcher. »7 N. V. 311. is 
relied upon to establish the proposition that in a case like the present, 
the plaintiff should be left to his remedy at law. and an ii^uuction 
should be refused. While It may be true that the doctrine of that case 
ou;;lit to be conclusive of this case in favor of the defendant, yet it is 
obvious that the facts of that ca^e were more strongly in the defend- 
ant's favor than those of the case at bar. 

We do not find it necessary to decide this point, for in our opinion 
there Is another consideration which controls thL» case in favor of the 
defendant, and serves to clearly distinguish it (torn .Musgrave v. Sher- 
wood (23 Hun. 669]. 

It d<icH not appear f^om the statement of facte, that the defendant's 
.statement embodied in the finding offset of the Special Term, con- 
trolled the action ot the plaintiff In making the purchase, and the fact 
that the contract and full covenant warrantee deed contained no 
reference to any such restrictions, would seem to show that the state- 
ments were disregarded. Unless thit plaintiff acted upon the faith of 
the statements, there can be no estoppel. 

The 'udgment must therefore be reversed. 
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PROPOSED REVISION OF THE ENGLISH STATUTE 

OF FRAUDS. 

(Continued from Jubist No. 7, and concluded.) 

Abticle YIL 

Acceptance of Samples or of Part of Goods not 

Completely in Existence, 

For the purposes of the acceptance and re- 
ceipt, samples are taken to be part of the 
goods sold if they constitute and are deliv- 
ered as pait of the bulk, but not otherwise. 

If there is an agreement for the Fale of 
goods, paii of which are and part of which 
are not in existence at the time of the agree- 
ment) every part of them is deemed to be 
part of the goods to which the agreement 
applies, for the purposes of receipt and ac- 
ceptance. 

(The authorities for this article are Hinde 
V, Whitehouse, 7 East 658 ; Ghtrdner v. Grout, 
2 C. B. N. S. 340 ; Scott u R C. Kailway, 12 
M.&W. 33.) 

Abticle VnL 

Earnest. 

An agreement for the sale of goods of the 
value of £10 or upwards is a contract en- 
forceable by law if anything is given by the 
b\iyer to the seller by way of earnest 

Earnest is money or a valuable thing not 
forming part of the price of the goods sold 
and given by the buyer to the seUer in order 
to make the assent of both parties to the 
agreement 

(Observe here again the words " enforce- 
jSBh by law." Consider whether the word 
^* void " used in the corresponding section of 
the New York statute is equivalent to the 
expression " not enforceable by law." Also 
that the word ** earnest " does not appear in 
the New York statute. Can any good reason 
be given for retaining it in a proposed re- 
vision?) 

Article IX. 
Part Payment, 

An agreement for the sale of goods of the 
value of £10 or upwards is a contract en- 
forceable by law if the buyer gives something 
to the seller by way of part payment 

If it is one of the terms of an agieemeut 
for the sale of goods that the seller shall de- 
duct from the price of the goods anything 
due h'om him to the buyer, such deduction 
is not a part payment of the price ; but i f 
subsequently to the agreement for the sale of I 



the goods, or by an independent agreement 
made at the same time therewith, the parties 
agree that any claim of the buyer upon tiie 
seller shall be set off against part of iiie price 
of the goods, such an agreement is part pay- 
ment 

(Consult Walker v, Nussey. 16 M. A W. 302. 

Observe the peculiar words in the corre- 
sponding clause of the New York statute, "the 
buyer sJhiall at the time pay some part of the 
purchase money. " The words " at the time" 
(italicized above) are new, and have led to a 
series of cases to the effect that payment can- 
not be used to take the case out of the stat- 
ute, unless made when the contract is en- 
tered into, except that if made subsequently, 
and the contract is then re-stated in sub- 
stance and ag&in assented to, the payment 
will be deemed to be made " at the time. " 
Compare Hunter v. Wetsell, 57 N. Y. 375, 
with the same case on a second appeal, 84 
N. Y. 549. Other cases will be found in this 
opinion. The New York interpolation is dan- 
gerous and pemiciou&) 

Abticle X. 
Signed Contracts. 

An agreement for the sale of goods of the 
value of £10 or upwards is a<x>ntract en- 
forceable by law, if it is in writing, signed 
by the parties to be charc^ed by such con- 
ti'act or by thieir agent lawfully authorized. 

When such a contract has been made, no 
other evidence of its terms can be given 
than the writing itself, or secondary evidence 
of the contents of the writing in the cases 
in which secondary evidence is admissible. 

Subsequent notes or memoranda relating 
to any such contract ai*e irrelevant and in- 
effectual, except as evidence that the parties 
to the original contract rescinded it and 
made anew one in the terms of such notes or 
memoranda. 

Such a contract may be made by a broker on 
behalf of the buyer and seller of such goods, 
if he is duly authorized thereto by each, and 
if the broker, having made such a contract, 
enters it in his book and signs it as the agent 
and by the authority of each party, such 
entry is such a contract as aforesaid. 

Provided, that if the broker afterwards sends 
out and the parties accept signed bought 
and sold notes corresponding with each 
other, but differing from the contract as 
entered in the broker's book, such bought 
and sold notes are facts relevant to shoiv 
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that the parties entered into a new contract 
in the terms of those notes. 

Provided^ also, that a custom that the seller 
shall have a reasonable time after the receipt 
of the sold note to object to the sufiSciencj 
of the buyer, is reasonable. 

(The following remarks may be made upon 
this ai'tide: 

(1) The .American statutes usually fix $50 
as tbe "price "' instead of value. 

(2) jSonie States (including New York) use 
auh^ribe instead of " sign." The word " sub- 
scribed " is used to require the name of the 
party to be signed at the end of the instrument 

(3) The theoiy of this section is that an un- 
signed contract shall have some force, though 
not enforceable by law; some of the American 
statutes declare the contract \X}id unless pro- 
perly signed or subscribed. Consider whether 
if this word or its equivalent is used, the con- 
tract has any existence. (4) The second 
paragraph of the aiiicle is a mere rule of the 
law of evidence, and might, have been well 
enough omitted. (5) The last three para- 
graphs refer specifically to sales by brokers, 
and to the '' bought and sold " notes issued 
by them, drawing the distinction between 
the entry in the broker h book, which condUuten 
the contract) and the bought and sold notes, 
which are evidence of the contract The 
bous^ht and sold notes were at first used as 
notic€f or information by the broker to his 
customer, and not as a mode of making the 
contract, and they still have some of their 
original characteristics. See Sievewright v. 
Archibald, 17 Q. B. 104 Case to be read. 
Thornton v. Charles, 9 M. & W. 802. 

Abticlb XI. 
Note or MemorandunL 

An agreement for the sale of goods of the 
value of £10 or upwards is a contract en- 
forceable by law (although it was made 
verbally), if a note or memorandum in writing, 
containing the particulars specified in Article 
XII., is signed in the manner discribed in 
Article X. 

Such note or memorandum may be con- 
tained in more documents than one, provided 
that, if any such document is not signed as 
hereinafter mentioned, it must be referred 
to by a document which is so signed, in such 
a manner that the contents of the one are 
embodied by reference in the other. 

The word " document '* includes documents 



consisting at the time of signing of several 
pieces of paper or other material tied or 
otherwise ^stened together. 

The note or memorandum need not pass 
between the parties, though it may do so, 
but it may also be: 

(1) A communication made by the party 
to be charged to a stranger to the contract, 
or 

(2) A wiitten offer made by the party to 
be charged to the party seeking to charge 
him, and verbally accepted by the party last 
mentioned, or 

(3) A communication made by the party 
to be charged to the party who charges him, in 
which the party to be charged denies his 
liability on the contract 

(This Article proceeds on the supposition 
that the writing is to be treated as evidence of 
the contract) and not as constUuting it. Ac- 
cordingly, it allows the contract to be made 
oi*aUy, if there be sufficient subsequent writ- 
ten evidence supplied. It is in the same 
spirit that it does not require the writing to 
pass between the parties as a contract regularly 
would, but permits it to be used against a 
party signing the memorandum, if the com- 
munication be made to a third party, even to 
a stranger. 

.Cases cited to support this view ai*e Saun- 
derson u Jackson, 2 B. & P. 238 ; Allen v. 
Bennet, 3 Taunt 169; Jackson v. Lowe. 1 
BiDg. 9 ; Gibson v. Holland. L. R 1. C. P. 1 ; 
Kemp V. Picksley, L. R 1 Ex. 342. Without 
considering wheUier the reviser's construction 
of the English statute is correct, examine for 
the New York statute, Justice v. Lang, 42 N. 
Y. 593, S. C. 52 Id. 323 ; Dung v, Parker, 52 
N. Y. 494; O'NeiU v. New York Central, 60 
N. Y. 138; Mahan v. U. S., 16 Wallace, U. S. 
143; Allen v. Schuchardt^ 1 Am. Law Reg. 
N. S. 14). 

Abticle XII. 
What the Note or Memorandum must contain. 

The note or memorandum referred to in 
Article XL must show: (1) Who ai-e the par- 
ties to the agreement, either by naming them 
or by giving a description of them by which 
they can be identified as such, and (2) What 
was the promise made by the party to be 
charged. 

The price at which the goods were sold 
must appear, if it was agreed upon by the 
{Continued on pagt 56.) 
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BOOKS OF QUESTIONS. 

We haYe frequently been asked for our 
opinion of the recently-proposed publication 
of a book to contain fifteen hundred questions 
propounded at the General Term Examina- 
tions of the First and Second Department for 
the past eight years. Such a work would, in 
our opinion, be of great assistance to the stu- 
dent if used conscientiously. It would pre- 
sent to him the subjects which the Examiners 
deem of the highest importance, and the cor 
rect answers t<4 which would be a presenta- 
tion of a general knowledge of all branches 
of ihe law. Where one has such a general 
knowledge, we recommend such books as the 
one aboYe mentioned as an aid to the student 
in digesting such knowledge. They are useful 
for this purpose, and for this alone. 

But such books must not be used as text- 
books. This is a diflSculty which we plainly 
see would frequently arise. The student 
might trust too much to the answers of these 
questions, as impaiiing to him a sufScient 



knowledge of law, whereas, as we haYe just 
pointed out, their only Yalue is in assisting 
him to digest what he has already acquired 
by hard and earnest study. The old saw of 
there being '' no royal road to learning " ap- 
plies to no branch of learning more fully than 
to the law. 

We do not understand that it is proposed 
to publish the answers to the questions in 
the publication aboYe mentioned. It would 
be a mistake to do so, as the careful stu- 
dent would not, and others should not, be 
satisfied without looking up the matter in 
the proper authorities. 



^ATE acknowledge the courtesy of Assembly- 
man S. W. Johnson in sending us a copy 
of the proposed CiYil Code, now the subject of 
such wide discussion. We haYe neither time, 
space, nor ability (at present) to attempt the 
expression of an opinion on it ; but when we 
learned from the heading that it had been 
read twice, we did sympathize with the As- 
sembly. 

• <^» • 

PROPOSCD RCYiS ON OF THE ENGLISH STATUTE OF 

FRAUDS. 

(Continued from page 55.) 

parties, but it need not be stated if it was 
not specifically agreed upon. 

(Consult Williams v. Byrnes 1, Moore P. C. 
C. Cases 154; Vandenburgh u Spooner, L. R. 
1 Ex. 316; Newell v, Radford, L. R 3 C. 
P. 52; Egerton v, Matthews, 6 East 307; 
Hoadley u Maclaire, 10 Bing. 482). 

Article XIIL 
Of Signing the Note or Memorandum, 

Either the name or [perhaps] tne initials, 
if they are intended as a signature or the 
mark of the person to be changed, must be 
written, made, printed or stamped by him or 
by his agent duly authorized Uiereto, on the 
note or memorandum, in such a position as to 
show that it was the intention of the signer 
that such signature should refer to every ma- 
terial part of the note or memorandum pro- 
ceeding from him. 

If the signature is not in the usual place, 
t is a question of fact whether it was or wa.s 
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not intended to haVe sudh reference as 
aforesaid. 

A signature actually made before tiie whole 
or any part of the note or memorandum may 
be adopted by the party signing, as his signa- 
ture, intended to have reference to the whole 
of the note or memoi'andum in its; final 
condition. 

Signature by an agent in his own name, 
whether with or without any statement or 
qualification showing that he is an ap:c^jk„ is 
equivalent for the purposes of. this article' to 
a signature of the principars name. 

It is immaterial whether the signatuire is 
made for . the purpose of acknowled^ging, 
affecting or verifying the agreement, or for 
any collateral purpose. 

(This article expresses a doubt by the use 
of the word *' perhaps, " whetiier the initials 
of the party to be charged are a sufficient 
signature. This doubt has been resolved, in 
this country. The initials are sufficient. So 
also are mere arbitrary signs, e., g*, the 
figures 1, 2, 3, if used with intent to sign or 
subscribe. The signer or subscriber would 
be estopped from saying that the marks or 
signs used were not his name. ' So where the 
word " subscribe" is Used in the statute^ i the 
name cannot be printed or stamped, and it 
muat be at the end). 

Abticlb XIV. 
Bought and Sold Notes. 

If a sale of goods to the value of £10 or 
upwards is inade by a broker, and if the 
broker does not enter the contract of sale in 
his book, or enters, but does not sign it. and 
if the broker afterwards sends a bought note 
to the buyer of the goods! and a sold note to 
the seller of the goods, the following con- 
sequences follow: 

If both notes are sent a^d both are signed, 
and if the two correspond, they constitute 
a note or memorandum of the bargain Within 
the meaning of the Statute of Frauds. 

If a bought note is sent to the buyer; 
signed by the broker, it is a sufi^cient note or 
ineiQor^dum to satisfy the Statute of Frauds 
^ against the buyer. 

If a sold note is sent to the seller, signed 
by the broker, and of the buyer authorized 
the. broker to make the contract for him, and 
to send out bought and sold iiotes, the 
note is a sufficient note or memorandum to 
satisfy the Statute of Frauds as against the 
buyer. 

If bought and sold notes are sent out, each 



signed by the brc^er^but varying from each 
other in a material point, and if the original 
contract was verbal, neither of the notes is a 
note or memorandum in writing within the 
meaning of the Statute of Frauds. 

The burden of proving such a variance lies 
on the' defendant as s6ona8 the plaintiff has 
produced a bought note. or a sold nof^e;, suf- 
ficient as against the defendant,- accor^g^ to 
the rules hereinbefore etisited. 

(The word "subscribe " must be substituted 
for "signed" in l^ew Ytork whenever the 
latter word appears! It will be convenient 
to place here the New York section, " Every 
contract for the sale of any goods, chattels or 
things in action, for the price of fifty dollars 
or mbife, shall be void^ unleiss' 

1. A note of memorandum of sltch contract 
be made in writing, and be subscribed by the 
parties to be charged thereby; or 

2. Unless. the buyer shall accept and re- 
ceive part of such goods or the evidenqeis,' or 
some of them, of such things in actibn;' or 

3. Unless the buyer shall at the time pay 
some part of the purchase mc^eyl 

Then follows, a special section as to awc- 
lijon sates, providing that an enti^ by an 
auctioneer, , at the time of the sale, in a sale 
book or.inemorandum, specifying iiie nature 
and price of tUe properiiyjsold, Sie terms of 
the si^e, the name of tljie purcht^er and the 
name of the person on whose accdunt the 
sale was made, ^hall t)e a sufficient note or 
memorandum within the terms o^ the pre- 
ceding section). 

Th^dore W. DwiiaHT. 



SENIOR NOTES. 
AUtht Law 86hool noie8 published in- the J xiBis^ are 
official^ and are' corrected by the respective Prcfessors 
each week, ^-— r . 

PRQF. -CHASP ON THE CODE. 

Sec. 1815. The first- part of the paragraph 
which QpeakQ of an action against an «x^cu- 
tor in both capacities, the codifiers^illu^trftte by 
a case in whicli a partner dies, and the surviv- 
ing partner becoiines his^xecutor, and in there- 
fore liable both as paHner and aa executor. 

The second branch of the- subdivision 
speaks of a case in which it is uncertain in 
what capacity the executor is liable. The 
illustration given of this is where the; execu- 
tor is appointed for a deceased. agent, and re- 
ceives into his possession property both of 
the agent and of his principal. 

Sec. 1825. This does not apply to decrees 
of Surrogates' courts, but only to judgments 
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of other courts Execution upon the former 
may be issued as of course under section 
2554, and may be a^ifainst the executors per- 
sonally.. (Peyser u Wendt, 2 Dem. 221 ; S. P. 
2 Dem. 242.) 

Sec. 1826. When the petition for leave to 
issue execution is silent as to there being as- 
sets applicable to the judgment, the court 
will require an intermediate account under 
§ 2728, subd. 1,. before granting the same. 
Peters i.Carr. 2 Dem. 22.) 

Sec. 1861. Where a will of personalty was 
made in Spain by a person domiciled in New 
York, and the original was not allowed to be 
removed from Spain by reason of the Span- 
ish law forbidding it, and the mode of execu- 
tion was substantially the same as our own, 
the will was allowed to be established by ac- 
tion. (Younger v, Duffie, 94 N. Y. 535.) 

ACTIONS, SPECIAL PBOCEEDINGS, ETC. 

An action is begun by summons and com- 
plaint, and terminates in a judgment 

A special pi'oceeding . is a proceeding, (fis- 
tiiwtfrani or independent of an action, begun 
by motion, writ, petition, or similar method, 
and terminating in a final order. It may 
sometimes grow put of an action, as e, g, a 
proceeding to punish for contempt ; but it 
is viewed as distinct from the action. 

There may be a motion in an action, which, 
being incidental to the action, and not inde- 
pendent of it, is thereby distinguished from 
ft special proceeding. 

Li like manner there may be a motion in- 
cidental to a special proceeding. 

And, thongh a motion terminates in an 
order, still it must not b^ confused with a 
special proceeding. (Belknap v. Waters, 11 
N. Y. 477; in re Jetter. 78 N. Y. 601, 605; 
Marvin v. Marvin, 78 N. Y. 541). 

Illustration of a special proceeding would 
be as follows : an application for admission 
to the bar ; supplementary proceedings (Code 
§2433); petitions in Surrogates* Courts; ap- 
plications upon State vmts, as the writ of 
habeas corpus, of mandamuH, of certiorari, etc. 
(§§ 1991-2148). Many other special proceed- 
ings ai*e enumerated in the heading of chap. 
17 of the Code. 

When the code says, apply for an order to 
the court, that means special term. 

When it says, apply to a judge, that means 
at chambei's. 

In England attorneys ore allowed to com- 
promise claims, but not generally ipthe Unit- 
ed State& 



Actions, both at law and in equity, termi- 
nate now ia judgments. 

A judgment creditor is one who has a 
judgment for money, 

ORGANIZATION OP THE COUBTS. 

The court for the tnal of impeachments is 
not a court of regular session. It is composed 
of the members of the Senate, or a majority 
and the members of the Court of Appeals 
or a majority of them. 

The Court of Appeals is the highest court, 
holding regular sessions, and its jurisdiction, 
as its name implies, is appellate. It consists of 
seven judges; five moke a quorum; four 
concurring con render a decision. 

The Supreme Court is the highest court of 
original jurisdiction. It has also appellate 
juiisdiction. It is divided into five general 
terms, for the hearing of appeals. The state 
is divided into five judicial departments for 
this purpose, there being one general term 
held in each. Again, the state is divided in- 
to eight districts for the purpose of election, 
a ceiiain number of judges being elected in 
each district (five in the 3d, 4th, and 6th Dis- 
tricts; six in the 2d, 5th, 7th, and 8th; seven 
in the 1st, which includes N. Y. City and 
County, making 46 judges in all). Judges of 
this court, all over the state, have co-or£nate 
powers, though they usually sit in that part 
of the state in which they ore elected. They 
may, however, be transferred to another part 
of the state. 

The Circuit Court is a branch of the Su- 
preme Court, and in this a judge sits with a 
jury for the hearing of common law action& 

The Special Term is a branch of the court 
in which a judge sits without a jury, for the 
healing of equity cases, demurrers, various 
classes of motions and petitions, usually 
those of a higher giade. 

The Genei*al Teim, as just stated, is the 
appellate branch of the court, consisting of 
two or three judges. 

A judge is said to be at chambers when he 
is not holding court, but does acts out of 
court, which he may do from his position as 
judge. He may do such acts wherever he 
may be found, whether in the court, at home, 
or elsewhere, but usually occupies an office ' 
in the court-house at special hours, so that 
counsel may know where to find him. 

The Court of Common Pleas and the Su- 
perior Couii in New York City, have, in like 
manner, spedai terms and general terms, but a 
judge sitting with a jury is said to hold a tiial 
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term and not circuit So in the New York City 
Court and some others. These judges may 
also act at chambers. 

The county courts have no such divisiona 

An appeal is taken from the tiial term of 
the cUy court to the general term of the same 
court, then to the general term of the Com- 
mon Pleas, and then, if permission is given, 
is taken to the Court of Appeals 

The Court of Oyer and Terminer is a branch 
of the Supreme Court, held by a Supreme 
court judge with a jury, to try criminal 
causes. (Code Crim Pro. §23.) 

The Courts of Sessions ai*e also criminal 
courts, composed of a county judge who 
presides, and two justices of sessions. 

The Court of General Sessions in New 
York city is a ciimiual court and has three 
divisions; one being held by the recorder, 
another by the "city judge," another by the 
" judge of the Court of General Sedsions. " In 
all cams the judge sitting with a jury. 

The Surrogate's Court has geneitd control 
of matters of probate and administration. 

COUBTS NOT OF RECORD. 

A court of special sessions outside New 
York is held by a justice of the peace, and in 
New York is held by three police justices. 

Police courts are held by a single justice. 

LTMrrAT10N& 

Sec. 401. A foreign corporation sued here 
cannot set up the statute of limitations in de- 
fence, even Uiough it has operated a railroad 
in tiie State for tiie statutory period, and has 
property and officers therein. (Boardman u 
R R Co.. 84 N. Y. 167.) 

Sec. 406 has been held not to apply to a 
limitation created by contract (72 N. Y. 499. ) 

Proceedings by a creditor for the sale of 
the realty of a deceased person are stayed by 
the statute till after the executor's account- 
ing. This time, therefore, is not reckoned in 
the period of limitation. (Mead v, Jenkius, 
96 N. Y. 31.) 

Sec. 410, Subd. 1. An action to recover 
the unpaid balance of a legacy from an exec- 
utor has been held te come under this subdi- 
vision. (30 Hun 687.) 

So where money was collected by an agent, 
but this was not known te the principsd till 
13 years afterwards, it was held tiiat the stat- 
ute ran from time of knowledge. (29 Hun 64 ) 

Subd. 2. The statute runs as to a bank de- 
posit only from the time payment is refused. 
(82 N. Y. 1 ; 91 N. Y. 106.)' 

So as te a deposit with private persons 
(74 N. Y. 476.) 



A note payable on demand is barred after 
six years fiom date. (76 N. Y. 679 ; 89 N. 
Y. 466.) 

Sec. 413. The proper mode of pleading in 
the answer is te allege that the cause of ac- 
tion did not accrue within six years next be- 
fore the commencement of the action. (29 
Hun 344) 

Sec. 414 A proceeding by mandamus by 
a New York police officer te recover un- 
paid salary, was held to come under this sec. 
tion, and the six years' limitetion applied- 
(31 Hun 617.) 

So, a special proceeding in a Surrogate's 
cotirt has been governed by the provision. 
(30 Hun 637). 

Sea 416. In an action on a contract a 
counterclaim arising out of the same con- 
tract may be set up, even though more than 
six years have elapsed between the accru- 
ing of the demand and the time of serving 
answer. (Herbert u Day, 33 Hun 461). 

This case, however, suggests, but without 
deciding it, that if the counterclaim were an 
independent cause of action, a different rule 
would be followed. 

Sec. 440. When tiie summons and com- 
plaint are served on the defendant personally 
without the State, a copy need not be mailed. 
(66 How. Pr. 468; denying 16 Hun 464) 

Sec. 460. In an action againstj a married 
woman for uttering slanderous words, her 
husband must be joined as defendant It 
seems that this section was only intended to 
relieve her from the common law disability 
of defending separately when joined vnth 
her husbi^n<£ and to allow her to appear and 
defend as if she were unmarried. (Fitzgerald 
u. Quann, 33 Hun 662). The same rule 
would apply to other personal torts. 

At a recent meeting of the Commencement 
Committee it was deemed advisable to choose 
ushers for the coming commencement, from 
the Junior class. 



JUNIOR NOTES. 

Authorities cited by Prof. Lee in connec- 
tion with Washburn on Real Property. The 
figures in brackets refer to the star paging 
in Washburn. All references to the Revised 
Statutes are made to the star paging. 

(426) A parol partition of Real Estete by 
tenants in common, followed by exclusive 
possession, are acte of ownership by each 
tenant respectively, and are valid and binding' 
upon their heirs. Wood u. Fleets 36 N. Y. 4981 
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(433) Code of Civ. Pro., § 1666-1658. 

(436) Code of Civ. Pro., § 1532-1695. 

(451) Gilbert v. Peteler, 38 N. Y. 165; 
Stuyvesant v. The Mayor, etc., of N. Y., 11 
Paige, 415. Id connection with Note 4, page 
16, 4ed.; 2 RS. 57 § 2. 

(460) 1 R S. 723, § 15 onward. 

(462) Code of Civ. Pro., § 1430 and fol- 
low! ug sections. 

<464) 1 R S. 744, § 4 and 5. 

(475) 1 R S. 738, § 139. 

(482) 1 R S. 736, § 139. 

(483) Mclntyre a Humphreys, 1 Hoffi Ch. 
31; Despard v, Walbridpfe. 15 N. Y. 378; 
Slee V. Manhattan Co., 1 Paige, 77; Horn v. 
Kettletas, 46 N. Y. 609; Carr v. Carr, 52 N. 
Y. 258-261; Gamsey v. Rogers, 47 N. Y. 238. 

(498) Code of Civ. Pro. § 2887-2409. 
(500) Koiiiight v. Cady, 21 N. Y. 343 ; 
Tuthill V. Monis, 81 N. Y. 95. 

(506) On pap^es 86 and 88. 4 ed., there are 
two contradictory statements in regard to 
recitals That on page 88 which declares a 
recital in the deed is noticed to the extent 
of the sum so recited, is coiTect. 

(507) In the second line on page 91, 4 ed., 
vendee should be vendor. 

(612) 1 R S. 756; in 7 ed., 2215-2233. 

(515) Code of Civ. Pro., §1489. 

(517) Code of Civ. Pro., § 1489; Trimm v, 
Marah, 54 N. Y. 599; Code of Civ. Pro., 
§ 1432 and 1433. 

(527) Tender of the money due upon a 
mortgage at any time before foreclosure dis- 
charges the lien though made after the law 
day, and not kept good: Kortright v. Cady, 
21 N. Y. 343. This was modified by Tuthill 
V. Monis, 81 N. Y. 95, which declares that 
the proof must be clear that the tender was 
fairly made, and deliberately and intention- 
ally refused by the owner of the mortgage or 
some one duly authorized by him, and that 
sufficient opportunit}' was afforded to ascer- 
tain the amount due ; at least it should ap- 
pear that a sura was absolutely and uncondi- 
tionally tendered, sufficient to (!Over the 
whole amount 

(536) 1 R S. 756; in 7th ed., 2215-2233. 
It is advisable to look in the 7th ed. 

(541) Akerman v. Hunsicker, 85 N. Y. 43. 

(542) Hoyle v. Plattsburg, &c., R R, 54 
N. Y. 314. 

(543) Trimm v. Marsh, 54 N. Y. 599, and 
cases there cited. 

In connection with Note 1, p. 162, 4th ed., 
Kortright v. Cady, 21 N. Y. 343; Tuthill v. 
Morris, 81 N. Y. 95. 



THE CUSS MEETING. 

The adjourned meeting was caUed to 
order at 4.40 P. M. on Fiiday last by Mr. 
Sherman, chairman of the Committee of 
Organization, and upon a motion from the 
floor, which was seconded and carried, Mr. 
J. L. Wilkie was elected President ptv tern. 
Before the report of the committee was sub- 
mitted, Mr. Cravath moved to " drop the 
idea of a class organization, and to now 
adjourn the meeting." This motion was 
seconded and unanimously earned. The 
meeting then adjourned. 

The attendance was vei-y small, only twenty- 
five men being present, of which only seven 
were from the moi-ning division. This result 
settles the question for this term, at least, and 
shows how successfully a thing can be mis- 
managed. 

ACADEMY OF POLITICAL SCIENCE. 

The regular meeting of the Academy was 
held on the evening of March 16th. There 
was a large attendance. The paper of the 
evening, though spmewhat amateui ish in style 
proved interesting in subject matter, being 
on the Legal Tender question. The history 
of the conflicting decisions of the United 
States Supreme Court on this question was 
gone over, and an attempt was made to ex- 
plain the doctrine of the last case on the 
subject, 110 U. S. 421. The essayist held 
that this case, far from granting unlimited 
powers to Congress, merely established a 
new criterion by which the Court will decide 
what means Congress may use to execute the 
powers granted to it by the Constitution. 
This theory was elaborated at some length, 
and after the reading of the paj^er it was 
the subject of an animated discussion. Mr. 
Rice strongly opposed the grounds taken by 
the essayist, while they were in pt^rt sup- 
ported by Messrs. Ullman and Bijur. The 
debate was continued by other members for 
some time, and Mr. Neill, in closing the dis- 
cussion, merely disposed of Mr. Kice's charge 
of inconsistency, and answered a few of the 
many questions raised during the debate. 

The next meeting of the Academy will be 
held on Monday, April 20th. Dr. Seligman 
will then read an essay on Socialism in Eng- 
land. Those who have read the thesis on 
which Di». Seligman has lately been awarded 
the degree of Ph. D. {cum laude) feel cpn- 
fldent that his views on this subject will be 
both original and interesting. 



(Notice of Prof. DaCoctaa Lechtres crowded out. 
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HARD AND DIFFICULT WORDS IN LAW. 

No. 2. 

In the JuBisT of March lOih I promised to 
attempt an explanation of some legal expres- 
sions, in the next number. This subject has 
been postponed until now, owing to the press 
of other matter. 



An Edaie in Fee vpon Conditio)}, 

It is unnecessary to say more of an estate 
in fee idmple, than that it is the highest and 
surest estate in land known to the law, and in 
a conveyance must be created by such words 
as to " A and his heirs." 

A legal rhymster once expressed it in this 
form : 
" He who holdeth his lands in fee. 

Needs neither to quake nor to quiver, 
I humbly conceive, for look — do you see. 
They are his and his heirs forever. " 

But an estate may be granted to A and 
his heirs, without being a fee simple. There 
may be qualifying words added, which, while 
they still leave it a fee, take away from it the 
character of a fee tsimple. To use a broad ex- 
pression, covering all forms of qualifications, 
it is now a fee qualified , but still a fee. 

One of these qualifications at a very early 
day recognized in the law was a fee njxm 
condilion. This is not a condition precedent, 
but a condition subsequejiL The estate is as- 
sumed to veisi in the grantee, and then on the 
happening of some prescribed event, to be 
divested and to revert to the grantor, or if he 
be dead, to his heira Should the prescribed 
event rwt happen, the estate will be in the 
end a fee absolute; should it occur, the estate 
does nbt at once cease, but an act must be 
done by the grantor or his heirs to show re- 
sumption of his estate. This affirmative act 
is called re-entry. Accordin((ly, the charac- 
teristic element of an estate upon condition is 
that on the happening of a specified event 
there is the abridgment or shortening of it by 



an act done by the grantor and the return of 
the estate to himself. 

One of the earliest reported instances of an 
estate upon condition is a case occurring, 
say, six hundred years ago, where a father 
gave an estate to a youth of his acquaintance, 
and then added, that if he did not marry his 
daughter Emma within a month, the estate 
should revert to himself. The young man 
was over-deliberate, and allowed the month 
to expire without any action on his part. 
The father in the meantime died, and the 
heirs took proceedings to have the estate re- 
vert to themselves, and were successful. 

Appropriate words to constitute a '* con- 
dition " are, that on the occurrence of the 
event the estate shall "cease and become 
void." It is well to add, that the grantor or 
his heirs may re-enter and re-possess them- 
selves of the estate. Any words sufficiently 
disclosing the intent will answer. 

n. 

Fee upon limitation. — In this case the lan- 
guage used does not assume that there is to 
be any abridgment or shortening of the estate 
as first granted. There is added to the 
words, " A and his heirs," a limii^to the con- 
tinuance of the estate on the happeoing of 
the prescribed event, but it is not a limit by 
way of abridgment — or of giving an estate, 
as it were, in one breath and resuming in 
another. The qualifying words are, "until, 
or so long as." A good illustration is a 
grant to a religions corporation and its suc- 
cessors, of an estate, so long as the property 
is used for church purposes. If the property 
ceases to be so used, the estate ceases with- 
out any act of re-entry by the grantor. 

m. 

Estate in fee upon conditional limitation. 
This in part resembles a condition. There 
is in it the element of ab^ndgmeni as there is 
in a condition. But there is this distinction; 
on the happening of the prescribed event, the 
estate is not to revert to the grantor, but is to 
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go to Bome third pei*8on who is named in the 
instniment. No act of re-entry is here neces- 
sary. When the event happens, the estate 
iikiftB from the first grantee, to the one next 
in order, who becomes a soit of substituted 
grantee. There is always an element of abridg- 
metU in an estate upon conditional limitation. 
It cannot exist without it This refinement 
of a subsliliUed estate was not known to the 
common ktw, and independent of the law of 
uses and executory devises, a conditional lim- 
itation would be void. 

I will now place the three estates side by 
side by an illustration, tending to show the 
precise difference between them. 

(1) An estate to A and her heirs, but if she 
becomes a professed nun, her estate is to 
ceade and heoome void, with a power of re-entry. 
This is an estate upon condition. 

(2) An estate to A and her heirs until she 
becomes a professed nun. This is an estate 
upon limitation, 

(3) An estate to A and her heirs, but if she 
becomes a professed nun, her estate is to 
cease, and go to her brother John. This is a 
conditional limitation. 

We may now consider the relation of a 
conditional limitation to a "shifting use " and 
one varietv of executory devises, which may 
be called, for convenience, "a ehi/ling execu- 
tory devise." 

It has already been stated that a " condi- 
tional limitation" was unknown to the early 
common law. When society is in a primitive 
condition such refinements are unnecessary. 
When it becomes more complex and artificial 
and wealth abounds, they are naturally intro- 
duced. A father, for example, may desire in 
his will to give an estate in fee to a minor 
son, and to provide, if he dies a minor 
and childless, that bis estate shall pads to a 
brother or perhaps to some charitable insti- 
tution. Here sprinp^ up a case of ''condi- 
tional limitation." Cases of this kind are of 
constant occurrence. They were thus at an 
early day tolerated in wills to effectuate the 
testator 8 intention, under tiie name of execu- 
tory devises. When deeds taking effect under 
the statute of uses were introduced, the same 
estates could be created under the theory of 
a shifting use. The result accordingly is this: 
"conditional limitation," "shifting execu- 
tory devises " and ** shifting uses'' are equiv- 
alent expressions. When the attention of a 
writer is turned to the nature of the estate, he 
will be likely to call it a ** conditional Umita- 
tion."* If his thoughts are upon the mode of 



its creation, as to whether it is in a will or con- 
veyance, he will call it an "executory devise" 
or a " shifting use"; still, it is very common to 
use the different expressions interchangeably 
and without reference to accuracy of dish 
tinctions. 

IV. 

Life estates in land considered by uxiy of " con- 
dition," ^'limitation/*^and ''conditional limitation.** 

The distinctions already noted may be ap- 
plied to life estates. 

(1.) Life estates upon condition. 

In order to create a life estate it will only 
be necessary by common law to omit the word 
" heirs ' in a conveyance or in a wiU to abstain 
from all words in^cating perpetuity. But to 
free this subject from all obscurity, examples 
will be derived from cases where the language 
is precise, and it is stated that an estate is 
given to A for the term of her "natural lifa" 
This is as complete a life estate as it is possi- 
ble to make. Then add to it the following 
words, but if she becomes a professed nun, 
her estate ' ' shall cease and become void, '* and 
that is a life estate " upon condition." Yanr 
the language, and make the instrument reacU 
that the estate shall cease and the property go 
to A's brother, and we have a conditio^ 
Imitation. 

A life estate upon limitation is the common 
one found in a voll, where a testator desiring 
that his widow should not marry again adds 
to her inducements to remain single, by giv- 
ing her an estate "to long as she remains his 
widow." Here are no words of abridgment, 
and the case is one of a life estate by lim- 
itation. 

We are now prepared to see the distinction 
between a contmgent remainder and a con- 
ditional limitation, so far as the latter is con- 
nected with a life estate. It is a vital rule in 
the law of contingent remainders, that the sup- 
posed remainder must not take place by xoay 
of altridgment of the prior or particular estate, 
but must succeed to it in regular order. It 
will follow that a remainder ca,nnoi follow upon 
a life estate defeasible by a condition, but only 
upon one expiring by limitation. An exam- 
ple or two will make the matter clear. An 
estate is given to a widow by the testator (her 
former husband) for hei' life, but if she raai-- 
ries it is to cease, and the property is to go 
to the testator's son. This is not good as a 
remainder, for the marriage abridges the life 
estate. The estate to the son can only be sus- 
tained as a conditional limitation, in which 
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the element of abridgment is immateiiul to its 
validity. H&d the danse been framed in the 
following words, <' to A 80 long as she remains 
mj widow, and from and after her marriage, to 
my son/' and so forth, there would have been 
a good contingent remainder, as there is no 
abridgment. It will be observed that in this 
last form of expression the words " for life " 
are not used. 

What has been written above refers to com- 
mon law rules, taking no account of disturb- 
ing s!4itutory regulations in New York or other 
states. 

V. 

I have reserved for the dose of this artide, 
as being more conveniently treated in this 
place, the form of estate in fee known as a 
**/ee condUiofud at common law.'* This is the 
case where the estate is not given to A and his 
heirs, generally, but a particular line of heirs 
is marked out, that is, heirs springing from 
himsell The technical expression is *' heirs 
of the body. " This estate was conditional in 
a special sense, for if there were no descend 
ants of A, the estate would terminate with his 
life. If he had issue, he was supposed for 
some purposes to have performed the condi- 
tion and in particular to ha?e acquired the 
power to convey to another free from all con- 
dition. 

This judidal condusion being distasteful to 
Parliament^ as interfering with its views as to 
the proper succession of estates from parent 
to descendant in such cases, the famous statute 
**de donis" was enacted, which in substance 
created a retiraint upon alienation of a fee. An 
ovmer of such a fee could exercise, in general, 
all the rights of a tenant in fee, except that he 
could not convey. 

The judges by a convenient fiction discov 
ered a wav of evading to a great degree the 
effect of this statute, and of allowing an indi- 
rect method of alienation by a resort to ficti 
tious judicial proceedings. At the present 
moment in this country an estate to " A and 
the heirs of his body " is practically equiva- 
lent to an estate to '* A and his heirs." 

I may now, perhaps, properly sum up and 
recapitulate tl^B principfd residts of this ar- 
tide by, way of examples. 

1. Fee upon condition. Estate to A and her 
heirs, but if she becomes a professed nun her 
estate to cease and become void. 

2. Fee upon limitation. Estate to A and her 
heirs until she becomes a professed nun. 

3. Fee upon conditional limitation. — ^Estate 



to A and her heirs, but if she becomes a pro- 
fessed nun her estate to cease and the prop- 
erty go to her brother B. Another name 
for this expression is shifting use or exec- 
utory devise. 

4 Life edate upon conditions, — ^An estate to 
A for her natural life, but if she becomes a 
professed nun her estate to cease and be- 
come void. 

5. Life estate upon limitation, — ^An estate 
to A (omitting the word heirs, etc) untU she 
becomes a professed nun. 

6. Life etstate with a conditional limitation, — 
Estate to A for her natural life, and if she be- 
comes a professed nun the estate to cease 
and the property to go to her brother, etc. — 
estate to brother void as a remainder, because 
of the element of abridgment, 

7. Valid contingent remotru/er.-^Estate to A, 
until she becomes a professed nun — where- 
upon the property shall go to her brother. 
The brother's estate does not operate by way 
of abridgment. 

Theodork W. Dwiqht. 



MR. DA COSTA'S LECTURES. 
The subject under consideration on the 
evening of Mar. 10 was in relation to certain 
provisions appUcable to all the' federal courts. 



HABEAS COBFUS. 

Sections 751-766 of Revised Statutes of the 
United States. 

The practice is very similar to that of our 
State courts in like cases. 

One important difference is that in State 
practice a penalty of $1000 is imposed upon 
a judge who refuses to issue the writ This 
liabiHty does not exist in Federal practice. 

By means of this writ the Supreme Court 
has power to review criminal cases tried in 
the lower courts to ascertain whether they 
had jurisdiction. 

If a person is in custody of a Federal offi- 
cer, and a State court issues a writ of habeas 
corpus, it ie the duty of the officer to make a 
respectful return, advisipg the court that he 
holds the prisoner by Federal commitment 
and refuses to produce him. 

By Sec. 716 R. S. Writs of scire facia», and 
other writs necessary for the exercise of their 
various jurisdictions, may be issued by these 
courts. 

Sec. 717 provides for writs of ne exeat 
regno in equity casea 

(Continued on page 64) 
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OTXJDENTS coming in to Lectures late 
will be accounted absent unless a suitable 
excuse is offered to Prof. Dwight, While this 
seems at first to be a return to the primary 
school system, a more careful consideration 
shows that it is desirable. The eight months 
spent in the Law School is taken, in the 
matter of admission to the Bar, as a year, 
and in enforcing regular and prompt at- 
tendance, the College authorities only act 
in good faith toward the State, for whom 
thev are, in a certain sense, trustees. 



A^R. RICE will conclude his lectures on 
April 18th, at the usual time. The 
subject is "Briefs." We advise all the stu- 
dents to attend. 



pROF. BALDWIN, the Warden of the 
Yale Law School, kindly contributes 
this week a paper on the question of the 
best length of time to spend in a law school. 
The question admits of argument, and Prof. 



Baldwin ably defends the three-years course. 
The friends of the two-years course are, 
however, yet to be heard from. The subject 
is of great interest to all students, and we 
hope to hear something from the other 
side. 



T'HE recent decision of the General Term, 
in the case of "Becky" Jones, adds 
another illustration to the already numerous 
list, of how nice a construction is put on the 
wording of the Code. It also shows how 
even clever lawyers are " prone to err " in 
drawing legal papers. 

< mmm > 

MR. DA COSTA'S LECTURES. 
(Continued from page 63.) 

Writs of injunction may be issued when 
specifically prayed for in the bill. They are 
never insued ex jmrte. By Sec. 718 when- 
ever a notice of motion for an injunction is 
served an order may be made to restrain the 
acts complained of until the motion is heard. 
This is called a restraining order. 

Security may be required in the discre- 
tion of the court 

Sec 720. Injunctions will not be issued 
to restrain proceedings in a State court 
except in bankruptcy proceedings. How- 
ever, these couiis will not permit an un- 
successful party to resort to a State court 
to defeat Uie advantage obtained by the 
other party in the Fedei*al courts. 

Sec. 721. The decisions of the highest 
State court in relation to real estate ques- 
tions are absobitely binding, unless the law 
is not definitely settled, or there are con- 
flicting decisions on the same question. In 
the latter case they will follow the first decis- 
ion where rights have been acquired on 
faith of it 

On questions of commercial law, the de- 
cisions of the State court are not authorita- 
tive. 

The U. S. couiis have power to grant new 
trials in common law actions up to forty- 
two davs after entry of judgment (Sec 
987). 

S^c. 737 directs how to proceed against 
several defendants where one or more cannot 
be found in the district 

Sec. 738. In cases to foreclose hens parties 
may be brought in by advertisement 

Sees. 740-742 prescribe in what district a 
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citizen of the United States can be sued or 
arrested. 

On the 13th inst, Mr. DaCosta continued 
the discussion of provisions applicable to 
all the federal courts. 

When a shipowner seeks to take advan- 
tage of the Umited liability act he may 
obtain an order restraining aU further action 
on the matter in the State courts. (Sec. 
716 R S). 

The property qualifications of jurors are 
the same as in the State courts. 

The Grand Jury consists of from sixteen to 
twenty-three members. 

The petit jury consists of twelve, which 
number cannot be diminished in criminal 
cases even with the consent of the prisoner. 

In cases of treason and those involving 
capital punishment, the United States is 
entitled to five peremptory challenges and 
the defence to twenty. In other criminal 
cases the prosecution has three and the 
defence ten. In civil cases the State law is 
followed. 

The mode of obtaining jurors is prescribed 
by the act of June 30th, 1879. (Supp. to 
R a 497). 

Where there is no statute to the contrary 
the rules of procedure and as to the admis- 
sion of evidence of the State courts are 
followed. 

A party need not produce papers where 
their production would tend to entail a 
penalty on him. He may appear and con- 
test the motion. If he fails to produce after 
ordered to do so he loses his case. 

In these courts a guardian cannot give 
evidence against the interests of his ward. 

Competency of witnesses is regulated by 
Sec. 858 R S. 

Testimony may be taken, 1, In open 
court; 2, By commissioner; 3, De Bene Esse, 

In equity cases it is not the practice to 
examine witnesses in open court. 

De Bene Esae testimony may be taken 
where the witness lives more than 100 miles 
from the place of trial, or is about leaving 
the United States, or is old 6r infirm and 
not expected to live till time of trial, etc. 

One of these circumstances must still exist 
at the time of trial, or the deposition is not 
admissible. Sees. 683-685. 

A subpcena runs 100 miles from the place 
of trial (Sec. 876 R S.). 

Sec. 905 of the R S. was passed in pur- 
suance of Article IV., Sec. 1, of the Constitu- 



tion, and prescribes the mode of authentica- 
tion necessary to entitle the record of a 
State court to credit in the court of another 
State. These are called " exemplified copies. " 
They can be attacked only for want of juris- 
diction. 

All U. S. writs must be under the seal of 
the court and signed by the clerk. In the 
Circuit and Supreme Courts they are tested 
by the Chief Justice of the Supreme Court; 
in the district court by tho district judge. 

The practice of the State courts is fol- 
lowed in issuing warrants of attachment. 
(Sec. 915, 933 R S.). 

Statute of jeofails (Sec. 954 R S). 

Cases do not abate by the death of a party, 
but may be revived by writ of " scire faciaa" 
The State court practice does not here ap- 
ply. After judgment no "scire facias" is 
necessary. (Sec. 955, 956 R S.). 

The effect of a judgment is the same as 
in the State courts. Execution may be 
issued to any district of the State, but "must 
be returnable to the court where judgment 
was obtained. If in favor of the United 
States it may be issued to any district in the 
country. (Sec. 985, 986). 

Limitations of actions are provided for 
in Sees. 1043-1046. Where these provisions 
do not apply, the State law governs. 

On the evenings of the 17th and 19th the 
subject of extradition was discussed. 

INTERSTATE EXTKADITION. 

This is provided for by Article FV., Sec. 
2, p. 2. It extends to all acts considered 
as crimes where committed. 

A difficulty at once arose because there 
was no way provided to execute it This 
was remedied by the act of February 12th, 
1793, re-enacted in part in Sees. 527*8, 5279 
RS. 

There is, however, no power in the federal 
government to compel executive to do his 
duty. (Kentucky v. Dennison, 24 How. 66). 

The demanding State issues a requisition 
to the governor of the State where Uie fugi- 
tive is found. It requests the arrest and 
surrender of the fugitive to a designated 
agent. It must be accompanied either by 
an affidavit charging the crime, or by an 
indictment, and must be authenticated by 
the governor of the demanding State. 

It is then the duty of the executive of the 
State in which the fugitive is to cause him 
to be arrested and surrendered except in 
two cases: 
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1. When the fugitive is in custody under 
pTocesfl of the latter State. 

2. When the proceedings have not been 
brought in good faith. 

The goTcmor then issues a warrant to the 
sheriff to arrest the fugitive. Thi» must 
recite all the facts giving junsdiction. 

The warrant is then executed bj the 
sheriff and the prisoner siirrendered to the 
designated agent 

As long . as the prisoner is within the 
State writs of habeas corpwi or cerlioran may 
issue to the person having him in custody. 
It is then the duty of the court to see if 
jurisdiction was properly acquired. The 
practice is two-fold: 

1. If the return is made of the copies of 
the papers on which the governor acted, the 
court must see if the papers are sufficient. 

2. If nothing but the warrant is returned 
the court can only act on the recitals in the 
warrant. The latter is generally the case, 
there being no power in the court to compel 
the governor to produce the papers. 

The question oi the identity of the pri- 
soner may always be inquired into. 

It is the better opinion that after the 
prisoner has been returned he may be tried 
for another crime in the State to which he 
was returned. 

FORKiaN EXTRADmON. 

According to the theory of the common 
law this can only be granted under treaty 
stipulations. 

The doctrine of the civU IflkW is to the 
contrary. 

All treaties made by the United States 
upon it December Ist, 1873, will be found 
in '' Revised Statutes relating to the District 
of Columbia, postal roads and public trea- 
ties.'' Subsequent treaties will oe found in 
the 18th and following volumes of the 
statutes at large. 

The acts of Congress passed in pursuance 
of such treaties are contained in Sees. 5270- 
5277 of the R S., and the act of August 3d, 
1882. 

The lecturer then illustrated the practice 
in such cases bv following that pursued in 
the famous McDonald case, which came up 
under the 10th clause of the Ashburton 
treaty. 

The first step is the issuing of a mandate 
from the executive department reciting the 
fact that the extradition is demanded, and 
requesting the proper judicial officer to 
nvestigate the case. This mandate is not 



absolutely necessary unless required by the 
treaty. 

Then follows the complaint which must 
be under the oath of the accredited minister 
or consular agent of the demanding country. 
It must recite the offense charged with suf- 
ficient particularity to enable the accused 
to defend the charge. 

The complaint must be presented to one 
of the officers designated in Sec. 5270. 

In our district this business is done by- 
commissioners specially designated for the 
purpose. 

A warrant of arrest is then issued by the 
commissioner tested under his hand and 
seaL 

The marshal may then arrest the prisoner 
in any part of the United Statea 

The charges may be tried either by oral 
testimony or documentary evidence. The 
llttter consists of copies oi the warrants or 
affidavits accompamed by oaths of the 
genuineness and sufficiency in the foreign 
country or by a certificate of the diplomatic 
-agent to that effect. 

In this circuit the prisoner may be ex- 
amined in his own behalf. Not in the Ist 
circuit 

Beasonable adjournments may be made. 

After trial it is the duty of the judicial 
officers to decide whether tiiere is probable 
cause to believe the prisoner guilty. If 
there is not he must be discharged. 

A discharge does not prevent a re-arrest 
on a different charge. 

If the prisoner is committed, the proceed- 
ings must be certified to the Secretary of 
State. 

The decision can only be reviewed by the 
courts by habean corpus or ceriiorarL The 
questions of jurisdiction and pntna facie 
sufficiency of the proof may then be con- 
sidered. 

These writs can only issue after the pro- 
ceedings have terminated. Appeal may 
be taken from the District to the Circuit 
Court, but not to the Supreme Court 

The executive is not Dound by the decis- 
ion; if he sees fit to follow it, he issues the 
final warrant of extradition. 

It was held in 3 Blatchford, 1, that even 
at this stage the courts could release the 
prisoner. This is probably erroneous 

There is a conflict of opinion as to whether 
after extradition the prisoner can be tried 
on some other charge. The better opinion 
seems to be that he can be. 
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The English courts lately have put a very 
narrow construction on the Ashburton 
treaty, holding that it only extends to 
crimes at common law known to both 
countries. The only crime known to the 
United States is piracy. 

The leading works on extradition are 
Clark on Extradition, and Wheaton's Inter-, 
national Law (Lawrence's Edition). 

This coarse of lectures, which has been de- 
livered by Mr. DaCosta, on practice in the 
federal courts, was concluded on the 19th 
instant They were marked throughout by 
a Itirge attendance of students and graduates, 
who manifested their interest in- the subject 
by close attention to the principles laid down 
by the lecturer. These lectures, which were 
entirely voluntary on the part of Mr. DaCosta, 
will long be remembered by those who have 
had the pleasure of hearing them. This emi» 
nent lawyer has thus manifested the interest 
he takes in the lising generation of lawy rs, 
and has won for himself the lasting gratitude 
of Columbia students. 

At thQ close of the last lecture Prof. Dwight, 
in a few well-chosen and eloquent remarks, 
congratulated the class on the privilege they 
had enjoyed, and cordiaUy thanked Mr. Da- 
Costa for his kindness in this regard. 

The elaas then held a rfiort meeting. Mr. 
Kellogg was elected chairman. A motion 
was made and carried to appoint a committee, 
of which the chair was to constitute one. to 
draw up resolutions, and have them engrossed 
and presented to Mr. DaCosta, testifying to 
the gratitude of the class. Messrs. Falk and 
Lathftfp were appointed on such committee, 
and the resolutions are now in the hands of 
the engrosser. 

. » » m » « ■ 

THE TIME NECESSARY TO GET A LEGAL EDUaTlON. 

There are two ways of determining how long 
a time should be given to'lepal studies, before 
seeking to begin tiie practice of the profes- 
sion. One is to look at the statutes andrules 
of Court of the State, find the shortest term 
allowed, and take that Another is to ask how 
long a term is really necessary to make, or 
rather ta,b^n to make, a well-read and well- 
balanced lawyer. 

The American Bar Association in 1881 pro- 
nounced in favor of three years, and advised 
that they be spent at a law school if possible. 
A course of ttis length is now generally re- 
quired at our medical iH>lleges and theolog- 



ical seminaries. Why should it not be at all 
law schools, as it already is at sbme? 

A large part of a law-student's first year i^ 
spent in getting hold of the names and de- 
finitions of things. Then comes a growing 
familiarity with legal principles, and next, 
some facility in their application to particular 
cases. He is now beginning to be able to 
appreciate the co-relation of these principles; 
their inter-dependence; the modifications to 
which one may be subject when it comes into 
contact with another. He feels that he knows 
something of substantive law; but the two 
years, perhaps, thus spent, have taught him 
but little of remedies and remedial right& 
They hiave taught him less siill of gen^ral or 
corporative jurisprudence. He has not had 
leisure to dwell upon any subject until he 
feels thoroughly at home in it He has been 
whirled over tke cuniculum, as a vacation- 
trip may hurry us over half Europe between 
June and September. A traveller may " see " 
both Oxford and Cambiidge in a day, but in 
five years he will hardly be able to distinguish 
what he observed at one place from whiU he 
observed at the other. It is of little use, for 
instance, for one who hardly knows how to 
draw a code complaint, to listen to explana- 
tions of the inMcacies of practice in the 
courts of the United States. They will do 
little but confuse what before may have been 
clear. 

I regard the second year of a legal educa- 
tion as much more fruitful than the first, and 
the third as worth more still than the second. 
The third year finds the student prepared to 
conquer. Difficulties which may before have 
daikened his way, now vanish at his touch. 
He has the conditions of intelligent acquisi- 
tion. 

I venture the prediction that of two stu- 
dents at any law school having a three years 
courae, one of whom stops with the second 
year, and the other goes on to the end. the 
latter, in five years time, if their abilities 
are not too unequal, will have a place in the 
profession far ahead of the other. A good 
lawyer can only become such through a good 
education. He may get it for himself inside 
the bar; at the expense of bis early clients; but 
the time to learn a profession is before yoii 
assume to be* able to practice it 

Simeon E Baldwin. 

Yale Law School, March 26, 1885. 



Prof. Chase's Notes on the Code orowdod 
out this week. 
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JUNIOR NOTES. 

Authorities cited by Prof. Lee in connec- 
tion with Washburn on Real Property. The 
figures in brackets refer to the star paging 
in Washburn. All references to the Revised 
Statutes are made to the star paging. 

(509) Rose v. Watson, 10 House of Lords 
Ca. 671. 

(553) Kortright i?. Cadv, 21 N. Y. 843; 
Tuthill r. Morris, 81 N. Y. 95. 

(554) Packer v. The Rochester and Syra- 
cuse Railroad Co., 17 N. Y. 287; Curtiss t\ 
Awault, 47 N. Y. 70; Berdan c. Sedgwick, 
44 N. Y. ()26. 

(555) Buckingham v. Corning, 91 N. Y. 
525; Laws of 1837, Ch. 430; 1 R. S. 772, § 8. 

(558) Limitation to redeem a mortgage, 
(V)de of Civ. Pro., § 379. 

(560) Jackson r. Slater, 5 Wendell, 295. 

(562) 1 R. S. 761, § 28. 

(567) 1 R S. 749, § 4. 

(571) Jester r. Sterling, 25 Hun 344; 
Garnsev r. Rogers, 47 N. Y. 233; Burr r. 
Beers, 24 N. Y. 178; Laurence v. Fox, 20 N. 
Y. 268; Athvntic Dock Co. r. Leavitt, 54 N. 
Y. 35. 

(571) Rule 71 of rules governing courts of 
record. 

(583) Slee r. Manhattan Co., 1 Paige, 81. 

(590) Lansing v. Goelet, 9 Cowen, 382; 
Packer l\ R. R, 17 N. Y. 287; BoUes v. 
Duff, 43 N. Y 474; Code of Civ. Pro., § 
2400. 

(591) Code of Civ. Pro., § 1498, 1628, 1629, 
1630. 

(593) Code of Civ. Pro., § 1627; Rules 
governing Courts of Equity, 92. 

(595) Emigrant Savings Bank v. Goldman, 
75 N. Y 128; Frost r. Koon, 30 N. Y. 428; 
Lews V. Smith, 9 N. Y. 502; Merchants' 
Bank r. Thompson, 55 N. Y. 7. 

(601) 1 R S. 211; 7 ed., p. 577; Code of 
Civ. Pro., § 2387-2409, 1626-1637, 1670-1688, 
and 1498. 

(Vol. n.). 

(8) Van Rensselaer v. Havs, 19 N. Y. 68; 
De Pevster v. Michael, 6 N. Y. 467; Code of 
Civ. Pro., § 1504-1505. 

(12) Atiantic Dock Co. v. Lea%'itt, 54 N. Y. 
35. 

(18) 1 R S. 747, § 20-22; Laws of 1875, 
Ch. 542. 

(26) Huntingdon r. Asher, 96 N. Y. 604. 

(44) Law.s of 1882, Ch. 410, § 474; 1865, 
Ch. 6, § I. 



(48) Code of ttv. Pro., § 362 onward 
especiallv sections 408 and 396. 
(57) Pope V. O'Hara, 48 N. Y. 462. 



Mr. Gifford will meet the Junior Class on 
Wednesday evening of this week, instead of 
Tuesday, as announced. 

GENERAL NOTES. 

A Good Behavior Mortgage. — The suit of 
Ellen A. Stoims against her husband George 
J. Storms of Dobb's Feixy, to foreclofe a 
mortgage on their homestead, was settled 
last week by the defendant deeding the prop- 
erty to his wife for a consideration of $4,G0O. 
After deducting the mortgages, $3,200, the 
remaining $800, less the attorney's fees, is 
to be paid to the husband. This mortgage, 
our readers will remember, was given by 
Storms to secure his good behavioi, the fore- 
closure to take place immediately apon the 
occunence of any iU-treatment of the mortga- 
f^ee on the part of the mortgagor. The ill- 
treatment took place and the mortgagee pro- 
ceeded to foreclose. When the action was 
brought, the mortgagor interposed the de- 
fense that the mortgage was void as being 
against public pohcy, it being urged that 
such a transaction proved a source of con- 
stant irntation, and ill-feeling was thus caused 
to exist between those bound together by 
the most sacred ties of religion and society. 
Nevertheless, this defense was oveiTuled by 
Judge Dykman, and the mortgage held to be 
valid. Whether the consideration in this 
contract was good or valuable we have been 
unable to asceiiaiu. 

A suit for $5000 damages was brought, re- 
cently, against the Twenty-Third Street Rail- 
way Co. on account of the death of Frank 
Pascosbelle, a child two and a half years old, 
who was iTin over by one of the cars of the 
Company. Judge Donohue dismissed the 
case because the child was permitted to run 
in the street unattended. 

Jacques & Marcus have been successful in 
their suit for injunction against the National 
Exhibit Company. They claimed that their 
business suffered material damage by the 
crowds gathering in fi'ont of their store to 
look at the windows of the National Exhibit 
Co. opposite. The Supreme Coui-t, Special 
Term, Judge Beach, has given a decision in 
the plaintiff's favor, on the ground that no 
one has a right to conduct bis business in a 
manner calculated to injure bis neighbor'a 
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METHODS OF LEGAL STUDY. 

The three principal methods of legal in- 
struction are, (1) by lectures, (2) by the 
study of reported cases, (3) by the study of 
text-books with the aid of a daily exposition 
by the instructor. In different institutions 
for legal education a preference is given to 
one or the other of tiiese methods, though 
not usually to the exclusion of the other 
methods in special fields of study. Each of 
them has its special advantages, but which 
of them is the most beneficial and satisfac- 
tory, and therefore the most worthy to be 
adopted as the chief mode of instruction 
is a question that might be discussed at 
great length, but only a very brief con- 
sideration of it is here possible. A few 
principal grounds of preference may, how- 
ever, be indicated. 

It must be remembered, at the outset, 
that the needs of students are to' be con- 
sidered, who are just entering upon a course 
of legal study, and to whom its rules and 
principles and technical phraseology are 
wholly unfamiliar. Moreover, the period of 
law-school instruction does not generally 
exceed two or three years, and within this 
brief j>eriod a general survey must be made 
of all the great branches of legal knowledge, 
viz.. Contracts, Real Property, Equity Juris- 
prudence, Domestic Relations, Torts, Crimi- 
nal Law, Probate and Administration, Evi- 
dence, Pleading, Practice, etc., etc. Many 
of these subjects are of very extensive scope 
and include numerous topics of the greatest 
importance. If the two or three years* time 
of the course (each year including only 
about eight months) be divided among 
all these subjects as fairly and reasonably 
as possible, according to their relative im- 
portance, it is evident that no great amount 
of time can be given to each subject. The 
problem, therefore, is reduced to tnis, — what 
method of instruction is the best adapted to 
give the student as clear and definite and 
satisfactory . a knowledge as is possible in I 



the time allotted, of the various subjects 
which must be studied ? 

The lecture-system has the advantage 
that the instructor can state the principles 
of law in his own language, arrange them 
in his own systematic methods, and so adapt 
them to the comprehension of the student 
more successfully than is usually done by 
the legal treatises, written, as they commonly 
are, from the standpoint of persons already 
having a general acquaintance with legal 
principles But if the written lecture is 
read at the usual rate of speed at which 
lectures are delivered, this great disadvan- 
tage results: the student is unable to copy 
the lecture verbatim (very few students being 
able to write in short-hand), and so is forced 
to note down a synopsis as best he can. 
And the value and accuracy of a synopsis 
made hurriedly by a student unacquainted 
with the subject discussed, and knowing 
little or nothing of the relative importance 
of the propositions stated, can be easily 
estimated. The lecturer would be surprised 
enough oftentimes if he should read such a 
synopsis and see what novel views he was 
supposed to have enunciated. Every person 
who has ever written upon legal topics 
knows what painstaking care must be ex- 
ercised in framing a definition or express- 
ing correctly a legal principle. Suppose 
this done by a lecturer most carefully and 
accurately. The student must have the 
statement in the exact words used to make 
it of any service to him. Instead of this, 
however, he will be likely, if he succeeds in 
taking note of the statement at all, to obtain 
it in a very misleading form. Only an im- 
perfect and erroneous knowledge of law can 
result from such a system. 

If, on the other hand, the lecturer pro- 
ceeds so slowly in his delivery that the 
exact words he uses can be copied, the time 
consumed is so great that the student can 
only obtain a brief compendium of the law 
upon the various subjects to be treated. 
The process of dictation, too, is a most 
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weai:i8ome one to both instructor and stu 
dent. Sometimes a lecturer obviates this 
objection by reading his lecture and after 
wards dictating a synopsis of its leading 
principles. This is a better method than 
either of the others, and some legal topics of 
a popular cast may be treated in this way 
more or less satisfactorily. But many legal 
subjects are so abstruse that they are but 
poorly fitted for the lecturer's method. Lee 
tures by popular and gifted speakers upon 
the most interesting topics, as for example, 
the history of eventful periods, are apt to 
make only a transient impression upon the 
minds of listeners, and one who desired 
accurate knowledge about a period of his 
tory would hardly be apt to seek informa- 
tion from a person who had simply heard a 
course of lectures covering the period in 
question. Can much benefit, therefore, be 
expected from lectures upon the niceties 
and subtleties of the law of mortgages, or 
of executory devises or other like subjects, 
delivered to students who have no previous 
knowledge of the matters discussed ? Such 
a method cannot but seem wholly inade- 
quate. It must be said, also, that the lec- 
turer himself, delivering th€ same course 
from year to year, is too likely to fall into 
the habit of doing it in a perfunctory fash- 
ion, so that the lectures lose the very de- 
sirable quality of freshness and vitality. 

Oeoroe Chase, 
{Conclttded next week.) 



SENIOR NOTES. 

AUihe Law School nolea pubHahed in ^ie Jurist are 
official, and are correfied by the respective Profesaora 
each week, 

PROF. CHASE ON THE CODE. 

Sec. 500, Subd. 1. An answer stating 
that " upon information and belief the de- 
fendant denies," etc., is improper and may 
be stricken out. (Pratt M'f*g Co. v. Iron 
Co., 33 Hun 143, 544.) 

Contra, Henderson v. Manning, 6 Civ. 
Proc. Rep. 221. See also 14 Abb. New Cases, 
318. 

A denial of information sufficient to form 
a belief is bad; it should be of "knowledge 
or information," etc. (5 Civ. Pro. Rep. 224). 

A denial of "each and every allegation 
not hereinbefore admitted or denied " is bad. 
Such words in the answer may be stricken 
out (Thierry v. Crawford, 33 Hun 366). 

Sec. 501. Where matter which mav con- 



stitute either a defence or a counterclaim 
is pleaded simply as a defence or without 
designating which it is, it will be treated as 
a defence merely. (33 Hun 191; 5 Duer 
379; 37 N. Y. 409; 12 Hun 247; afTd in 75 
N. Y. 511). 

Sec. 531. The court may strike out the 
complaint for a refusal to give a bill of par- 
ticulars when ordered. This was the com- 
mon law and is still deemed to be in force. 
(Gross V. Clark, 87 N. Y. 272). 

Sec. 534. In suing an indorser of a nego- 
tiable instrument, it is not sufficient simply 
to set forth a copy of the instrument and 
allege that a certain sum is due, but demand 
and notice must also be pleaded. (Conkling 
V. Grandall, 1 Abb. Dec. 423; same principle 
in Tooker u Arnoux, 76 N. Y. 397). 

Sec. 550, Subd. 2. The fraud proved must 
be actual not merely comdi^clive. (30 Hun 9). 

Sec. 550, Subd. 3. This subdivision is 
fully analvzed in Segelken v. Mever, 94 N. 
Y. 473. ^ 

Sec. 551. An order of arrest issued and 
served after court's decision and before 
judgment, is in time. (94 N.Y. 594). 

Sec. 557. Where the affidavit is made 
upon information and belief, the reason 
must be shown why it was not Inade on 
knowledge. The affiant should also state the 
sources of his information and the grounds 
of his belief. (Pierson v. Freeman, 77 N. Y. 
589). When the affidavit of a third person 
is needed to use upon the motion and he 
will not give it voluntarily, his deposition 
may be obtained under § 885. But when 
there is not time to wait for this, an affidavit 
on information and belief mav be used. (See 
27 Hun 352). 

Upon appeal from an order denying a 
motion to vacate the order of arrest, a ques- 
tion of law is presented for the court of ap- 
peals when the evidence presented below 
did not legitimately tend to establish the 
existence of one of the grounds for arrest, 
and the natural inferences from the facts 
stated did not lead to such a conclusion. 
(Morris u. Talcott, 96 N. Y. 100). 

But in other cases the order is generally 
discretionary and not appealable to this 
court (Clark v. Lowrie, 82 N. Y. 580). 

Sec. 603. McHenry v. Jewett, 90 N. Y. 58. 

As to the power of courts of equity to re- 
strain public officers from violations of duty. 
See The People t- . Dwyer, 90 N. Y. 402. 

Sec. 636, Subd. 1. The agent or third 
person must swear to the plaintiff's know- 
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ledge and not his own. (Smith v, Arnold, 
33 Hun 484; 30 Hun 248; 87 N. Y. 141). 

Sec 649, Subd. 2. The effect of a check 
being made on a bank and being certified 
by the bank before the attachment is made. 
(Uibson u National Park Bank, 17 J. & Sj 
429; see also Duncan v. Berlin, 60 N. 
151. 

The last case is under the old code, but 
is presumably true under the new. 

Under the new code, the only way to make 
a valid attachment on a promissory note or 
other instrument for the payment of money 
only, is for the sheriff to take it into his act- 
ual cusfUxIy. 

And where, before the leyy, the debtor has 
parted with the legal title, although with 
intent to defraud his creditors, the title of 
the assignee prevails over the attachment, 
and the sheriff cannot assail the transfer as 
fraudulent. The rule is otherwise as to goods 
and chattels (not choses in action). (Anthony 
V. Wood, 96 N. Y. 180; as to the former law, 
see Bills v. Nat Park Bk. 89 N.Y. 343). 

Judgment debts and moneys collected on 
execution, while in the hands of the sheriff, 
are liable to attachment in an action against 
the judgment creditor. (Wehle v, Conner, 
83 N. Y. 231). 

Sec 655. An order that person having 
attachable property of defendant ''deliver it 
to the sheriff, is not authorized. The sheriff 
must bring action or special proceeding. (Hall 
V. Brooks, 89 N.-Y. 33). 



JUNIOR NOTES. 

Authorities cited by Prof. Lee in connec- 
tion with VoL n. of Washburn on Real Prop- 
erty. The figures in brackets refer to the 
star paging in Washburn. All references to 
the Revised Statutes are made to the star 
paging. 

(66) Coming v. Troy Iron and Nail Fac- 
tory, 40 N. Y. 191. 

(73) Belknap v. Trimble, 3 Paige, Ch. 
605. 

(75) Laws of 1855, Ch. 6, § 7; 1882, Ch. 
410, § 474. 

(78) Cole V. Hughes, 54 N. Y. 444. 

Either of the adjacent owners in a party- 
wall may increase its height when it can be 
done without injury to the adjoining build- 
ings, and the wall is of sufficient strength 
to bear the additional weight, 54 How. Pr. 



(194) The will of C. after a statement 
that, being about to undertake a long and 
dangerous voyage, he deemed it his duty 
to make a will "for the benefit and protec- 
tion" of his wife and children, contained 
this clause, "I do,^erefore, make this my 
last will and testament, giving and be- 
queathing to my wife, Caroline, all of my 
property ,real and personal * * * and do 
appoint my wife Carolhie Maria my true and 
lawful attorney and sole executor of this my 
will, to take charge of my property after 
my death, and ret^ or dispose of the same 
for the benefit of herself and children above 
named." Held, that the widow took an 
absolute title to all the testator's estate; 
and it was not intended by the words suc- 
ceeding to limit or cut down th^ absolute 
gift, Clarke u Leupp, 88 N. Y. 228. 



THE DA COSTA RESOLUTIONS. 

Following are the resolutions presented to 
Mr. Da Costa by the Senior Class, in appre- 
ciation of his Course of Lectures on the u. S. 
Courts: 

New York, March 20th, 1885. 
Charles M. Da Costa, Esq. 

Dear Sir: — At a meeting of the members of 
the Senior Class of Columbia College Law 
School, held March 19th, 1885, the under- 
signed were appointed a Committee to ex- 
press in behalf of the Class individually and 
coUectively, their deep appreciation of your 
generosity in delivering the course of lectures 
on The Practice and Procedure of the United 
States Courts, just concluded. 

We feel that we cannot overestimate the in- 
trinsic worth of your lectures, nor as yet fully 
appreciate the benefits which must of neces- 
sity accrue from the application of the prin- 
ciples which you have so lucidly and attrac- 
tively presented 

Knowing that your endeavors in our inter- 
est must have been made at great sacrifice to 
your personal convenience, we desire to make 
this sHght though heartfelt recognition of our 
indebtedness to you. 

For the Class, 

J. A. Kellooo. 
L N. Talk. 
H. W. Latham. 



(90) IRS. 281. 



Vernon M. Davis, ex-President of the Young 
Men's Municipal Club, who was recently ap- 
pointed Assistant District Attorney, is a grad- 
uate of the Law School, 78. 
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ALBANY APPRECIATION. 
Our esteemed contemporary, the Albany 
Law Journal^ goes a long distance out of its 
way to comment on the length of an opinion 
of Prof. Dwight. Now, while we object to 
having Prof. Dwight hit over our shoulder, 
we don't propose to defend Prof. Dwight's 
legal reputation. That can safely stand on 
its merits. But we propose to set our es- 
teemed contemporary right on the interpre- 
tation of our playful little allusion to the 
Legislature. "We did not, nor do we now, 
think the Code too long, neither do we con- 
sider it too short; but we do think that our 
esteemed contemporary knows about as lit- 
tle about it as we do, except that we had the 
modesty to confess our lack of confidence in 
our ability, and he has not. What we meant 
was, that it must have been wearisome to the 
majority of the Legislature to listen to any 
document of the length of the Code in which 
they took no interest, and the greater part 
of^which they could not understand from a 



lack of special training. As a Code, we had 
no comments to make as to its length; as a 
document read to persons to whom in most 
instances it was Greek, we did think it pret- 
ty long, and sympathized accordingly, just 
as we should sympathize vrith our esteemed 
contemporary if the Golden Rule should be 
read to it twice; not that the Bule is too 
long as a rule, but on the theory that it 
would be Greek to the hearer. We would 
further inform our esteemed contemporary 
that we are not an " organ." The opinions 
(and jokes) in any article without a signa- 
ture in The Jurist, are those of the editors 
alone. We make no claim to officially rep- 
resent the Columbia Law School, but we do 
claim to have sufficient discernment to know 
a joke when we see it. 



A GENTLEMAN, signing himself "One 
of us," has seen fit to reply in a some- 
what excited and emphatic strain to the 
article of Prof. Baldwin, which appeared in 
last week's Jurist. We print the effusion of 
" One of VLB," not so much because we think 
he is in the right in this matter as because 
we desire our readers to see that the ques- 
tion has another side. Lideed we think the 
other side might be presented more strongly 
by one of US, but we gladly give place to 
our correspondent. 



yHE suit for libel broyght by Miss Pearl- 
Strom against her lawyer Mr. Van Ness, 
although unsuccessful, may be taken as a 
warning by young lawyers, and teach them 
the value of the distinction between lawyers 
and reporters, as given by Charles O'Connor: 
" A reporter should get all the information 
he can, and give it to the world; a lawyer 
should get all the information he can, and 
keep it to himself." 



The Supreme Bench of Baltimore decided, 
on March 20, 1885, that a colored man has f^ 
right to admission to practice (it th^ baf, 
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MANORIAL RIGHTS IN NtW YORK. 

MANOB. IN AMERICAN LAW. 

*' A manor is a tract held of a proprietor by 
a fee-farm rent in money or in kind, and de- 
scending to the oldest son of the proprietor, 
who in New York is called a patroon." See 
Bouvier's Law Dictionary, 2d Vol., page 200. 

The title to the manors in this state was 
derived from the King of £ngland either orig- 
inally, or by the continnation of gi*ants pre- 
viously made by the states general of Holland 
while the colony was under their control. 

These grants of lauds with manorial privi- 
leges gave the grantees the right to hold a 
court baron, to award fines, to have the waifs, 
estrays, deodands and all the other rights of 
lords of the manor in England. 

In order to keep all the lands so granted 
under their control and thus maintain their 
prestige, and at the same time to obtain a 
tenantry by whom the soil might be culti- 
vated, the patroons had recourse to the pro- 
cess known as subinfeudation. By this term 
is meant that mode of alienation whereby the 
grantee does not succeed to all the interest 
of the grantor, but merely holds the lands 
under the grantor, who is in the position of a 
superior lord, entitled to all the incidents 
attending the tenure upon which the lands 
are granted. 

When it was first sought to overthrow these 
manorial rights, the point was urged that this 
alienation by subinfeudation, where the alienee 
held under the patroon, and to whom there- 
fore belonged the right of escheat, was con- 
trary to the provisions of the statute of'* Quia 
Emptores" 18 Edw. L, which prevented the 
creation of estates in that manner, and enacted 
that all conveyance of lands should place the 
feoffee in the same position and under the 
same lord that his feoffer owed service to. 

But this theory was held untenable, origin- 
ally on the ground that the statute above 
named never was adopted as part of the law 
of the colony. This ground had to be aban- 
doned, however, since if it were valid there 
might have been subinfeudations made ad 
tnfinUum, which was never considered to be 
allocable. 

But there was another ground on which 
these subinfeudations by the patroons were 
subsequently upheld, and that was that the 
statute of Quia Emptores, prohibiting subin- 
feudations, being made for the benefit of 
the superior lords, and ini^smuch as one may 
generally wiuve m ^vwtf^e secured for 



himself jnly, it was held that the chief 
lord, who in this case was the king, might 
forego the benefit of the statute by authoriz- 
ing his tenant to make a subinfeudation, but 
this could not be done by a mesne lord on ac- 
count of the interest which his superiors had 
in the propei-ty. This doctrine, being in har 
mony with the English decisions on the sub- 
ject, covered the case exactly, and allowed 
subinfeudation by the patroons and no farther. 
This rule being established, there were 
then three classes of persons holding title to 
land. 

1. The king, or lord paramount. 

2. The patroon, or mesne lord, owing fealty 
and the other incidents of tenure, including 
usually in this colony the payment of a cer- 

! tain rent in kind annually, to the king, thus 

I making it a socage tenure. 

I 3. The tenant, owing substantially the same 

1 services to the patroon. 

j The first change in this order of aFaii* 
was brought about by the revolution which 

I divested the rights of the king in the prop- 
erty, and in his stead substituted the people 
of the state. This was declared by the stat- 
ute of Oct. 22d, 1779, which acted retiospec- 
tively to the 9th of July, 1776. 

The next statute bearing on this subject was 
that in relation to tenures which was passed 
Feb. 20th, 1787. This statute contains the 
following provisions: — 

1. It prohibits all future subinfeudations. 

2. All the incidents of feudal tenures are 
abolished from Aug. 30th, 1664. 

3. All tenures of any estate of inheritance 
are changed into free and common socage 
from July 4th, 1776. 

4 All conveyances and devises made before 
this statute, shall be of the same efiect as if 
the lauds were held in free and 



common 



socage. 

6. Excepts from its operation "all rents 
certain, or other services incident or belong- 
ing to tenure in common socage, due or to 
grow due to the people of this State, or any 
mesne lord, or other private person, or the 
fealty or distresses incident thereto.'* 

The result of these provisions was to put 
an end to all feudal tenures between one 
citizen and another, and they substituted in 
its place a tenure between the landowner and 
the people in their sovereign capacity. 

The next change in this system was the 
abolition of tenure entirely and the making 
all lands allodial This we find in the Con* 
stitution of 1846, Art I j Sec 13, ^ foll9ws;-<« 
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'' All lands within this State are declared to 
be allodial, so that, subject only to the lia- 
bility to escheat, the entire and absolute 
property is vested in the owners, according 
to the nature of their respective estatea*' 

By this, the last vestige of the feudal 
tenures and manorial rights were swept away, 
and the subject is no moi e of practical im- 
portance to the conveyancer. But to the 
title-searcher an acquaintance with these facts 
is indispensable, because these manors co\^ 
ered vast tracts of land along the Hudson and 
Mohawk i-ivei-s, containing not only fertile 
fanning lands and thriving villages, but also 
popular cities. The capital of the State is 
all included in the manor-lands of the Van 
Rensselaei-s. All titles to property in these 
territories, except such as have been obtained 
by advei-se possession, must be traced back 
to one of the fee-farm leases of the patroons. 

We can understand how many titles to 
reaj estate in the interior are dependent on 
these manorial grants, when we recall the 
fact that the manor of Rensselaerwyck alone 
comprised an area of over 1100 square miles. 

These conveyances were almost invariably 
upon certain conditions, a breach of which 
worked a forfeiture of the estate. These con- 
ditions were of two kinds: 

1. The so-called '* quarter sales " or "tenth- 
sales," by which a certain proportion of the 
2)r()ceeds of any subsequent sale was to be 
paid to the patroon, his heirs or assigns. 

This class of conditions has repeatedly been 
held to be a restraint upon alienation, and 
Kuch a restraint can only be imposed by one 
having a revei-sionary interest in the property, 
which reversionary interest was taken from 
the patroons by the statutes of 1787. After 
the passage of that act, forfeiture for the 
breach of these conditions could not be 
enforced. 

2. The second class of conditions are those 
reserving rent. 

These are perfectly valid, both because 
they are specifically exempted fiom the 
statute, and also because the rent is some- 
thing entirely separable and distinct from 
the land itself, and can be reserved to the 
present day on a transfer of lands. 

At common law, in order to work a for- 
feiture for non-payment of rent, demand 
therefor had to be made on the premises, on 
the day when due, and for the precise amount, 
and while there was sufficient light to count 
the money. These technicalities have been 
abrogated, and the grantor may commence 



an action of ejectment without any demand 
of the rent in arrear, or re-entry on the prop- 
erty, when six months' rent or more is due. 
But in cases where the right of re-entry was 
given only on failure of goods and chattels 
whereon to distrain, the statute which abol- 
ished distress for rent, provided that an action 
of ejectment to recover the premises could be 
maintained only in case the plaintiff had at 
least fifteen days previously served a written 
notice of his intention to re-enter, on the 
defendant. 

At any time before judgment in such action 
the defendant may tender to the plaintiff the 
amount of rent in arrear, or pay it into courts 
together vrith all costs of the ac tion, where- 
upon the complaint will be dismissed. 

If the action matures into a judgment for 
the plaintiff and possession is awarded to him, 
at any time within six months after he takes 
possession the defendant may tender to him 
or pay into court the amount of rent found to 
be in arrear by the judgment, together with 
costs, and within three months after such 
tender or payment may make application to 
the court to have possession restored to him. 
On such application the court will order the 
defendant to be re-instated in possession of 
the premises, and will order that the value of 
the use of t-he property while in possession 
of the plaintiff be deducted from the amount 
of his claim against the defendant for rent 
unpaid. 

These provisions, it will be seen, have 
greatly modified the common law i-ule that 
the property was forfeited if the rent was not 
paid when properly demanded and the grant- 
or immediately had the right of re-entr^-. 
They give the grantee ample time to redeem 
from such forfeiture, in cases where it may 
be a benefit for him to do so. 

CASES ON THE ABOVE. 

De Peyster v. Michael, 6 N. Y. 4f>7. 

Van Kensselaer a Dennison, 35 N. Y. 393. 

V. Hays, 19 N. Y. 68, 27 
Barb. 104. 

V. Ball, 19 N. Y. 100. 

u Jewett, 2 N. Y. 141. 

u Slingerland, 26 N. Y, 580. 

v. Jones, 2 Barb. 643. 

V. Snyder, 13 N. Y. 299. 
Mayor #;. Campbell, 18 N. Y. 156. 
Hosford t. Ballard, 39 N. Y. 147. 
Plumb V. Tubbs, 41 N. Y. 442. 
Cruger r. McLaury. 41 N. Y. 219. 
Van Rensselaer u Jones, 5 Denio 449. 
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Van Rensselaer v, OaUup, 5 Denio 454. 

V. Read, 26 N. Y. 558 

V. BoutoD, 3 Keyes 260. 

V. Barringer, 39 N. Y. 9. 

r. Bonesteel, 24 Barb. 365. 
Livingston v. Miller, 11 N. Y. 80. 
Tyler v, Heidom, 46 Barb. 439, 48 N. Y. 
671. 

Cagger v, Lansing, 4 Hun 812, 64 N. Y. 417. 

Main v. Davis, 32 Barb. 461. 

People V. Van Rensselaer, 9 N. Y. 291. 



THE THREE-YEA.^ QUESTION. 

To the Editors of the Jar id ;— Prof . Baldwin, 
of Yale College, has presented, in the pages 
of the JuBXST, the points in favor of a longer 
course of legal study than is required to 
obtain the degree of LLB. in the Law 
Schools of Yale and Columbia. Fully agree- 
ing with him in his premise that three years 
isa better time in which to learn law than 
two, (though we think twenty years would be 
better than either two or tlu*ee,) we must 
question his position in assuming that these 
three years should be passed entirely in a 
law school We think Prof. Baldwin un- 
derrates the importance of a thorough know- 
ledge of procedure. That knowledge may, 
perhaps, be obtained in a law school, for 
States that preserve the old Commpn Law 
Pleading; for "Code States" it cannot 
No matter how thorough the study, the 
man who has not served in an office will 
be utterly bewildered the first time he is 
told to draw up a complaint; and by the 
time his suit is a month old he will probably 
be utterly lost in the complications of demur- 
rer, answer and reply. Now for this the only 
remedy is a year's work in a law office, as 
the laws of New York prescribe; and any 
one who knows anything about this knows 
that a clerk in an active law office, with 
a solid knowledge of legal principles, such 
as we get in our two years here, if he 
really desires to advance, will give his morn- 
ings and his afternoons and very possibly 
his evenings to office work. Where would 
law school courses come in? Would this 
clerk not be better prepared for active prac- 
tice than if he had never learned the differ- 
ence between a Moot Court and a real one ? 

Three years,by all means. Thirty years, 
if you like. Chancellor Kent remarked just 
before his death that he had only learned 
how little law he knew; but if we are to 



enter the bar after three years of study, let us 
devote two of them to the study of legal 
principles and the science of legal reasoning; 
and let the third be given to observing and 
assisting in the actual work of a practicing 
lawyer, lest we enter the bar with no prac- 
tical experience in the things which can 
only be learned by. practice and observation. 

One of ua 



GENERAL NOTES. 

Charles S. Wilson, who was recently ad- 
mitted to the bar in Maryland, was the fii-st 
colored man admitted in that State. The 
Maryland law provides that only white men 
are eligible, and this decision has been sus- 
tained by frequent decisions of the Court of 
Appeals. 

It is proposed to pass a law restricting the 
the powers of District Attorneys, by com- 
pelling them to report to the Supreme Court, 
at each term, the number and status of all 
indictments pending, together with the 
reason for not prosecuting, when the couit 
could assent or disagree and order prosecu- 
tions. 

In Cole u Western Union Tel Co., S. 0. 
Min., 22 N. W. Rep., 385, the printed blank- 
foims in common use by a telegraph company, 
contained the following condition : '* No claim 
for damages shall be valid unletfs presented 
in wilting within thirty days after sending the 
message;" and beneath the blank space for 
message, and place of signature, was printed 
in large type: "Read the notice and agree- 
ment at the top." ffeld^Th&i one who filled 
up and signed a message upon such blank 
form, was presumed to have had notice of 
such condition, and was bound by it as a part 
of his contract with the company. BM, also, 
that the same was a reasonable stipulation, 
and not contrary to public policy, ifiie coui-t 
says: Under the circumstances of the case, 
as they appear, he must be presumed to have 
had notice of its terms and conditions. Wolf 
V, Telegraph Co , 62 Penn. State, 87; Belger 
u, Dinsmore, 61 N. Y., 171. It follows, there- 
fore, that the terms embraced in the printed 
form beciune part of the contract between 
the plaintiff and the company, and are bind- 
ing on him in so far as they are reasonable 
regulations. Schwartz v. Tel. Co., 18 Hun 
159; Young o. Tel Co., 65 N. Y, 167; Gria! 
nell V. TeL Co., 113 Mass., 299. It cannot be 
contended that a regulation requiring th^ 
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sender of a message to present his claim for 
damages, in writing, promptly to the company, 
is an unreasonable one. Considering the 
character of its business, such regulations 
would be necessary for its own protection 
and to enable it reasonably to ascertain the 
facts in the case, and to secure or preserve 
the proper evidence. It is not a regulation 
intended to shield the company from the con- 
sequences of a neglect of duty on its part, but 
prescribing a duty to be performed by the 
plaintiff before he should be entitled to main- 
tain his action. Wolf v. Tel. Co., supra, A 
similar rule is well established in insurance 
cises. Young v. Tel. Co., 34 N. Y, Sup. Ct, 
392. 

A decision was recently rendered in the 
case of G. De Rosset i.amar, executor, appel- 
lant, against Mary J. C. Micou, administratrix. 
This case has already been once before this 
Court, and is reported in 112 United States 
Repoits, 452. In view, however, of the im- 
portance and comparative novelty of some of 
the questions raised, the court invited the 
submission of a full brief in support of a pe- 
tition for a re-hearing, upon which the case 
again comes up. After careful consideration 
the court holds, First, That a guardian ap- 
pointed in a state which is not the domicile 
of the ward should not, in accounting in the 
state of his appointment for his investment 
of the ward's property, be held, unless in 
obedience to express statute, to a narrower 
range of securities than is allowed by the 
law of the state of the ward's domicile. 
Second, That infants having a domicile in 
one state, who, after the death of both of 
their parents, and with the consent of a guar- 
dian judicially appointed, take up their resi- 
dence with their paternal grandmother and 
next of kin in another state, acquire her 
domicile. Third, That the courts of the 
United States take judicial notice without 
plea or proof of the law of any state of the 
Union, whether depending on statutes or on 
judicial decisions. Opinion by Justice Gray. 



BUCKSTONE'S CHARACTER. 

A writer in Blackwood's Magazine speaks 
of Blackstone as follows: 

His conservatism, or, to give it the harsher 
name, his hostility to reform, was in great 
part due to timidity and insufficient knowl- 
edge of the world. He was a shy and reserved 
man, whose life was divided between one kind 



of narrowness at Westminster and another 
kind of narrowness at Oxford. He was shut 
off from ihe real life of England. Among his 
books, which taught him that the State should 
foster trade, he could know only by hearsay 
of the new industrial movement then begin- 
ning to transform the countiy. and destined 
soon to sweep away the absurdities which he 
upheld, such as the innumerable attempts to 
fix the rate of wages, the navigation laws, and 
the statute of Charles II. commanding the 
people to bury their dead in wool. The very 
fact that he does not suggest a compromise 
between restriction of trade and its freedom, 
leads one to infer that he had never seriously 
thought about the question. Only with re- 
jgard to apprencticeship does he mention 
that a doubt can exist, and then he refrains 
fiom giving a clear opinion. Amid the Tory- 
ism of Oxford, where he had seen students 
expelled for Methodists, Blackstone was hardly 
likely to understand what toleration, much 
less what religious freedom, meant He 
deprecated persecution; once indeed he uses 
with unwonted energy the phrase ** daemon 
of persecution," but it is rather under the 
impulse of a mild humanity than from any 
trust in the people or any large love of liberty. 
When a strong protest was raised by Dr. 
Priestley and Dr. Fumeaux against his ac- 
count of the laws relating to Protestant Dis- 
senters, whom in almost so many words he 
called dangerous citizens, he seems to have 
been quite surprised at the attack. He wrote 
a pamphlet in reply to Priestley explaining 
that his aim had been to expound the law, 
not to justify it, which was not quite accurate, 
and declaring that he was all for tolerance; 
and he went so far as to expunge the most 
obnoxious sentence, and to give in subsequent 
editions a fuller and somewhat fairer account 
of the law. Even in its final form the passage 
is not worthy of one who was speaking from 
a position of really high authority, which 
should have induced judicial calmness. " They 
have made him sophisticate/' said Bentham, 
refeiTing to Priestley's and Furneaux's at- 
tack "they have made him even expunge; 
but all the doctors in the world, I doubt, 
would not bring him to confession." Yet it 
is not so much utter ilhberality of nature 
that the passage suggests as simple inexperi- 
ence and his fixed belief that truth must 
always be a compromise. He was but echo- 
ing the opinion commonly held by church- 
men in his time, an opinion which he had 
never tested by contact with the people. 
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METHODS OF LEGAL STUDY. 
(Concluded.) 
In respect to the study of reported cases 
as a mode of legal education, the opinion of 
a writer who is well qualified to speak with 
particular force and authority upon this sub- 
ject, may be cited as having special interest. 
1 refer to Joel P. Bishop, fiie author of the 
excellent treatises on Criminal Law and Pro- 
cedure, Marriage and Divorce, etc. In the 
preparation of these works he has read thou- 
sands of cases, so that he, if any one, may be 
said to have thoroughly tested tiie advantages 
of this mode of study. Many years of his life 
have been devoted to the collation and ex- 
amination of decisions, and to a systematic 
arrangement and classification of the legal 
principles to be deduced from them, and yet 
he speaks of this mode of instruction for 
law-students with unqualified condemnation. 
** The idea has been widely promulgated," he 
says, " that a practical knowledge of the law 
is best acquired by extensively reading and 
remembering case& There is just enough 
of truth in this idea to render its falsity 
specially seductive, and many a lawyer with 
sufficient ability to succeed but for it, has by 
it been so crippled as to become a practical 
failure. Of course, the more cases one reads 
and remembei-8 the better, if they do not 
keep the real practical learning from his 
mind, or induce in it impractical habits. 
But one does not learn natural science by 
watching and counting the apples that fall, 
or enumerating the bubbles on a flowing 
stream, or marking on a stick the height to 
which the tide in the river back of his house 
has risen. These facts do not constitute the 
law of nature; but they sustain the same re- 
lation to this law which the adjudged cases 
do to the law of the land. The successful 
practitioner of natui'al science — for example, 
one who can well draw the plan for a sus- 
pension bridge, or devise an improved tele- 
scope, or direct in the erection of a triumphal 
arch — has done something more than count 
the apples and the bubbles. And if such 



practitioner has given so much attention to 
these outward facts that they present them- 
selves to his mind instead of the law, when- 
ever he undertakes to practise the science of 
natural law, he is a failure. Exactly thus it 
is in the study and practice of the law of the 
land. No man can practise it successfully if 
his reading and knowledge of the cases are 
such that they arise to his thoughts instea< I 
of the law, whenever a legal question is under 
contemplation. * * * i cannot undei*take 
to enumerate what I deem to be all the er- 
rors in teaching, wheiher oral or through 
books ; but the central one whose Upas shadow 
poisons whatever it falls upon, is the eternal 
looking after the instances, and the pretence 
that such is the true way to learn the law, 
instead of searching constantly for the rule 
which governs the instances." 

Judges and lawyers are sometimes spoken 
of by their brethren in the profession as 
" mere case lawyers," and the allusion always 
has in it something of contempt. Mr. 
Bishop's criticism helps us to understand 
why this is so. A "case lawyer" gathers 
and studies the decisions with diligence, but 
he is like the school-boy who works out his 
problem in a cei*tain way " because the rule 
says so," and not because he has sought and 
discovered the underlying reason of Uie i-ule. 
The decisions of a judge of this kind often 
form amusing reading. He collects a mass 
of cases, states the facts and decision in 
each, and then finding them unfortunately 
in disagreement is in a state of unhappy 
bewilderment, but still puts the best face 
upon it, keeps up his judicial gravity, 
and lets his decision fall, as likely as not, 
to the side where the cases are the greatest 
in number. The method is the same as that 
which President Lincoln once comically 
adopted of deciding the merits of two rival 
candidates for a certain office by weighing 
in the scales the two bundles of documents 
containing their testimonials. High above 
such judges the general judgment of the pro- 
fession, as well as of the world at large, places 
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a jurist like Chief Justice Marshall, who 
possessed "the vision and the faculty di- 
vine/* which gave him to discern the prin- 
ciples of reason and justice which mould 
sound and true decisions. So the forensic 
arguments of Webster present many a power- 
ful discussion, exhibiting his profound in- 
sight into legal principlea As between the 
memorizing of cases and the study of prin- 
ciples, there is no doubt as to which the 
general voice of the legal profession gives 
the preference. 

But are not reported cases the source of 
the common law, and are not its principles 
to be derived from a study of such cases ? 
Certainly, but this affords no reason why the 
bui*den of examining the cases and of at- 
tempting to deduce principles therefrom 
should be laid upon law students, and es- 
pecially upon those new to legal study. It 
is not well to train the mind to consider 
merely single instances. • The difference 
between this and the study of principles 
may be compared to the difference between 
the reading of narrative histories and of 
philosophic historiea What person of in- 
tellectual tastes does not remember with 
great pleasure the time when he first 
read a philosophic history? He has read 
the succession of events from year to yeai* 
in other histories, but now for the first time 
the world's life groups itself into periods 
of growth and advancing civilization, and 
the influence of social and political institu- 
tions upon the thoughts and habits of a 
people, and the causes which favor or retard 
national progress, come within his mental 
horizon. He is lifted upon a higher plane 
of thought and reflection as to the life and 
destiny of nations, and now realizes, perhaps 
for the first time, how "through the ages 
one increasing purpose runs. " And the na- 
tural tendency of such reading is to engender 
a habit of mind which predisposes to broad 
views, and to a consideration of events as to 
their causes and influence and mutual re- 
lations. The philosophic historian has im- 
paired his own spirit to a mind which 
otherwise might have simply treasured up a 
multitude of separate incidents, without ever 
discovering for itself that " history is philos- 
ophy teaching by examples. " 

Such a habit of mind legal study should 
develop, as far as possible, and the system 
of education that tends more directly and 
speedily to this end is the one most to be 
approved. Storing the mind with a mass 



of individual cases, to be remembered as the 
tables in arithmetic are remembered, has 
certainly not this tendency. And though 
the student may learn of himself to look 
beyond the cases to the principles which they 
shadow forth, yet this would be rare even in 
students of an older growth and ample ex- 
perience in legal study, and rarer still in 
those beginning a course of study. Legal 
principles cannot be accurately deduced from 
a comparison of cases, unless the technical 
terms used in every case are fully under- 
stood — ^unless all the cases essential to the 
determination of any principle with its 
necessary qualifications are brought together, 
— unless the primary rules of law which the 
judges take for granted in rendering their 
decisions are well knovn), — unless the mind 
is capable of discriminating between what 
the judges have decided in any case and 
what they have not decided — and unless the 
ability exists to asceiiain the genei*al rule 
embraced in a particular decision upon 
special facts and to group cases together 
so as to give each its due weight and effect, 
and to adjust them all in their proper rela- 
tions. The question whether this can be 
expected of persons beginning their law stud* 
ies, sufficiently answers itseli But it is also li 
sufficient answer that the method of instruc- 
tion by cases has of itself Httle or no tendency 
to beget such an analytic bent of mind. In 
fact the labor of comparing and siftiog cases 
is very great, even for learned jurists and 
text vmters. It is not infrequently neces- 
sary to read a score or more of cases to de- 
termine a single brief legal proposition, and 
ascertain its limitations. No very rapid 
progress could be made by this mode of 
study, to say nothing of other objections. 
Practising lawyers study cases constantly, it 
is true, but the result is that they are work- 
ing now on one legal question, now on an- 
other entirely different, and so on, and they 
often complain of their lack of time to study 
any subject systematically and thoroughly. 

We are thus brought naturally to a consid- 
eration of the third mode of instruction, viz., 
by the study of text-books, v^ith the aid of an 
instructor's exposition. The advantage of 
this method has been in a large measure im- 
plied in what has been already said. The 
text-book, if prepared by a competent hand, 
sel8 forth legal principles, stated with all the 
clearness and accuracy of which the author 
is capable, and arranged upon a systematic 
method. The labor of delving among the 
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multitude of cases has been done for tiie 
student by a mind much better fitted than 
his for the work, and he maj learn within a 
f 3W pages what it required the labor of weeks 
or months for the author to write; and the 
treatise opens up the student's mind to a com- 
prehension of the law as a science, as a body 
of principles forming a complete and syste- 
matic whole. Ti-eatises are, of course, of all 
kinds, good, bad and indifferent, and great 
care should be taken to obtain one written by 
a competent hand, — one that presents a state- 
ment of established legal doctiine and not a 
mere statement of the details of cases. A 
treatise properly written not only affords a 
knowledge of the rules of law at present in 
force, but educates the student's mind to 
judge all questions in the light of s jund prin- 
ciples Some of the best treatises are, it is 
true, somewhat difficult and abstruse for the 
student, inasmuch as they are written for 
practising lawyers, but the instructor's expo- 
sition may be relied upon as a means 
of solving difficulties. And the instructor 
may also supplement his oral teaching by 
lectures whicn shall simplify difficult subjects. 
So the reading of leading cases by the stu- 
dent may fitly accompany his daily study of 
the text-book. But ihe chief method of in- 
struction should be by the careful study of 
the treatise, and then the instructor should 
give all the aid he can towards a clear com- 
prehension of every subject, and make the 
study as interesting as possible. The student 
can thus best complete, within the time at his 
disposal, the chief subjects of a thorough 
legal course. He can most readily and fully 
acquire a knowledge of fundamental legal 
principles, and gain habits of thought and 
reflection upon legal subjects which mH be of 
incalculable benefit to him his whole life long. 
In reading cases, which will afterwards be 
with him the labor of years, he will always 
be seeking for '^ the rule which governs the 
instances. " Thus the habit of careful anal- 
ysis, of close discrimination, of judging cases 
in tiie light of justice and reason, and of basing 
opinion upon sound principle, will at least 
tend to have a steady growth, — and these 
qualities, after all, are the greatest part of a 
skilful lawyer's capital. Gbobgb Chase. 

MR. RICE ON BRIEFS. 
Mr. Bice concluded his very interesting 
and instructive series of lectures vnth a 
lecture on Briefs, in which much of the pre- 
vious information given by him was in- 



corporated. When the client presents his 
case, he should first be instructed to tell his 
story in fuU. No questions should be put 
that might confuse and no cross-examination 
made till the facts have been stated and all 
the story told. Then the client should be 
cross-examined as a witness would be. The 
serious question, after the facts are before 
the lawyer, is to determine what action to 
bring.. The line between contract and fraud 
is at times so close that care must be taken 
in deciding on what ground to rest the case. 

In the famous Westfield disaster, when 
passengers went on board on Sunday when 
carrying passengers on Sunday was void, 
the steamboat company was held liable in 
tort and not in contract Cases of a similar 
character may arise at any time and must be 
thoroughly studied. 

After having determined under what gen- 
eral subject the case falls, the next point is 
to discern under what particular head 
the case may be classified. It is well to 
remember that it is always advisable to con- 
sult text-books in order to master the lead- 
ing principles applicable to the case. But 
the text vnriter should never be wholly relied 
on. The cases quoted by him should be 
diligently and closely studied as to questions 
of law and the facts compared with those in 
hand. Shall I go to a jury or shall I ask for 
an injunction ? who shall be made parties ? 
These are important questions. The plead- 
ings must be carefully prepared, and no 
reliance should be placed on the hberality of 
judges in construing pleadings. In prepar- 
ing the argument, consult: 1st, Text-books; 
2d, Digests; 3d, Statutes, if necessary; 4th, 
Reports. In Digests, cross-references and 
the index should be looked up. In con- 
sulting reports, consider: 1st, Court, whether 
of first or second resort; 2d, the reputation 
of the judges; 3d, the reporter's standing; 
4th, the counsel engaged — whether eminent 
and reliable. Statutes should be studied by 
the aid of works on their construction. 

The brief itself should be orderly, sys- 
tematically arranged. 1st, Title of case; 2d, 
Short clear statement of facts; 3d, Carefully 
arrange subdivisions, if necessary. Every 
statement made should be fortified by au- 
thority, except where a rule is unequivocally 
accepted, as that real property goes to the 
heirs and personal property to the adminis- 
tration; 4tii, State that judgment should be 
affirmed or reversed as the case may be. The 
name of counsel should here be signed. 
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sponsible for lettiug any job pass his eye 
undetected. 

The committee says further : * * Bills might 
be submitted to special committees, after 
being scrutinized by the Commission of Re- 
vision, but it would not be a committee se- 
lected in advance by the friends or opponents 
of the measure, nor its composition known in 
advance." As this Commission would be ap- 
pointed by the Governor, it could be used to 
smother any bill not acceptable to his party, 
and there would be just as much reason to 
impute bad faith to a commission appointed 
by the Governor as to a committee appointed 
by the Speaker. It might be said that the 
appointments of the Governor would be of a 
higher order than those of the Speaker, from 
his having a wider field from which to select ; 
but a careful analysis of State commissions 
in the past will not bear out this view fully. 
On the whole, we think it would only add 
another wheel in the already complex ma- 
chinery of State legislation at Albany. 



If 



A COMMISSION OF REVISION. 

A part of a "Plan for Improving the 
Methods of Legislation in this State," sub- 
mitted to the Association of the Bar of the 
City of New York by a special committee, is 
a recommendation for a constitutional 
amendment creating a commission of revis- 
ion, to be appointed by the Governor for the 
period of his own term of office, which shall 
consider all public legislation except supply 
bills. 

The report of the Committee goes on to 
say : " The useful operation of the scheme 
here suggested as to public legislation, would 
involve a material modification of the present 
system of standing legislative committees, a 
system rendering the annual contest for the 
speakership both arduous and demoralizing." 

It will be seen that supply bills are not in- 
cluded among those to fall under the jurisdic- 
tion of the committee. The reason is most 
probably that the committee deemed it best 
to still hold the Governor personally rc- 



T'HE review of contracts under Prof. 
Dwight is largely attended, and we 
noticed many Juniors in the room. The re- 
view is comprehensive, and the important 
points are brought out and impressed upon 
the student in a perfectly clear manner. 
The former lectures are followed quite closely, 
and shows the advantage of regular attend- 
ance throughout the whole course, not only 
for the satisfaction of the college authorities, 
who, as we stated some time ago, act in a 
sort of fiduciary capacity to the State, but 
for the student himself. No "reading up" 
afterwards will compensate for the loss of a 
lecture. 



TTHE Central Law Journal says : "We agree 
that lawyers, as a class, ai*e as good as 
other men, but as their calling is a profession 
and not a trade, and as it concerns the ad- 
ministration of justice, they ought to be 
/>e//f?r than other men." The ** Journal" evi- 
dently don't intend the "cloth "to monopo- 
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lize the assumption of goodness. We think 
that, as a rule, lawyers are about like other 
men. 



SENIOR NOTES. 



All the Law School notes pubUBhedin IheJvBJBT care 
official, and are correded by the respective Professors 
each week. 



PBOF. CHASE ON THE GENERAL RULES OF 
PRACTICE. 

Rule 2. Notice of judgment will not limit 
the time necessaiy to appeal, unless the office 
address or place of business of the attorney is 
stated. When it is desired to limit the time 
for appeahng, strict practice is required. 
(78 N. Y. 229; 76 N. Y. 325.) 

Rule 3. It is not sufficient for the order to 
state that motion was made upon "all the 
papei-s and proceedings in the action.** This 
is too general a form of expression. (85 N. 
Y. 637.) 

Rule 6. An attorney who has retired from 
practice for some time (as in this case, a year), 
mav execute an undertaking '.Evans »;. Hanis, 
15 J. &Sp. 366.) 

The other party cannot treat the attorney's 
bail as a nullity, but must except thereto, 
whereupon it will be rejected. (Miles v. 
Clark, 4 Bosw. 632 ) 

Rule 9. The rule in New York in regard 
to impeaching a record which states that an 
appearance was made by attorney, on the 
gi'ound that the aiipearance was unauthoiized, 
will be found in Ferguson c. Crawford, 70 N. 
Y. 253; 86 N. Y. 609. 

Rule 23. Formerly the defendant might 
have to provide several affidavits of merits, 
where now in any case he need only provide 
Qpe. (10 Daly, 32.) 

Rule 25. A failure to make the statement 
required by this rule is a mere iiregularity, 
and may be disregai'ded. (80 N. Y. 547.) 

Such irregularity authorizes but does not 
compel a court to refuse to gi*ant the order, 
or to vacate it after it has been granted. (24 
Hun, 253.) 

Where an order of arrest was obtained with- 
out observing this rule, it was held that a 
motion to vacate for this cause must be made 
with diligence, and that the party had not the 
entire time allowed by the Code within which 
to move to vacate orders of arrest. (66 How. 
Pr. 396.) 

Rule 27. Upon a petition for the removal 
of an attorney and the substitution of others, it 



was said that the court might order payment of 
compensation due to such attorney, and might 
enforce order by entry of judgment and exe- 
cution, or by process of contempt (Green- 
field V. Mayer, 28 Hun, 320.) 

Rule 30 appUes to the filing of reports of 
referees in proceedings upon assignments for 
the benefit of creditors. (10 Daly, 11. ) 

AppHes also to references in Surrogates' 
Coui-is, as where an account was referred to 
be examined and a report made thereon. 
(30 Hun, 528.) 

Rule 32, last paragraph. The former rule 
that the court or referee might pass upon 
questions of fact proposed by ^e party at the 
time of settlement of the case, is now abol- 
ished. Sec. 1023 of the Code has introduced 
a different practice, which this rule reiterates. 
(84 N. Y. 284; 33 Hun, 636.) 

Rule 34. Where the evidence was in hose 
vtn-bay the appellate court sent back the case 
for re-settlement. (30 Hun, 214; see 32 Hun, 
501.) 

Rule 36, paragraph 2. This rule is strictly 
followed. (McNish v. Bowers, 30 Hun, 214.) 

Rule 36. It is said in 28 Hun. 76 that the 
defendant may move under Sec. 822 for gen- 
eral unreasonable neglect to proceed in the 
action; or under Rule 36 for the specific neg- 
lect therein named. In this case there was 
a delay of about 18 years after issue was 
joined, and the complaint was accordingly 
dismissed. 

Last paragraph. (5 Civ. Pro. Rep. 66; 4 
Civ. Pro. Rep. 201.) 

Rule 37, paragraph 4. The object of this 
rule is shown in Hasbrouck v. Ehrich, 2 Abb. 
Pr. 76. 

Rule 38. As to a division of special temi 
business sometimes made, see People v. 
Nichols, 79 N. Y. 582. 

Rule 40, paragraph 2. (See Sprague v, 
Richards, 30 Hun, 246. ) 

Rule 44. (See Hun v. Salter, 24 Hun, 640; 
92 N. Y. 651. 

Rule 49. {In re Mang., 5 Civ. Pr. Rep. 
162.) 

Rule 50. The compensation of a guaidian 
ad litem does not depend on the provisions of 
the Code as to extra allowances. The court 
has inherent power to award reasonable com- 
pensation for services perfonned, out of the 
subject matter of the action. (Weed r. Paine, 
31 Hun 10.) 

Rule 71. (See in re Zahrt. 94 N. Y. 006.) 

Rule 73 Where an action for divorce, in 
which issues have been joined, is referred 
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by consent of parties, the reference should 
be to hear and decide the issues, not merely 
to take evidence, and report the same, with 
the referee's opinion. (McCleary a Mc- 
Cleary, 30 Hun, 154.) 
Bule 83. (See 31 Hun, 435. ) 



JUNIOR NOTES. 

Authorities cited by Prof. Lee in connec- 
tion with Washburn on Real Property. The 
figures in brackets refer to the star paging 
in Washburn. All references to the Revised 
Statutes are made to the star paging. 

(207) Earl v. Earl, 93 N. Y. 104; IRS. 
727. 

Sec. 45. Uses and trusts, except as are 
authorized and modified in this article, are 
abolished, and every state and interest in 
lands, shall be deemed a legal right, cog- 
nizable as such in the courts of law except 
when otherwise provided in. this chapter. 

(214). 

(221) 1 R. S. 723. 

Sec. 11. Where a future estate is depen- 
dent upon a precedent estate it may be 
termed a remainder and may be created 
and transferred by that name. 

Sec. 12. A reversion is the residue of an 
estate left in the grantor or his heirs, or in 
the heirs of a testator, commencing in pos- 
session on the determination of a particular 
estate granted or devised. 

(223) IRS. 723, § 13, 20, 21, 22, 23 and 
24. 

(224) 1 R S. 723, § 25, 26, 27, 29, 30 and 31. 
(235) Hennesy v. Patterson, 85 N. Y. 104. 
(242) 1 R. S. 725, § 28; Beardsley v. 

Hotchkiss, 96 N. Y. 213; Hennesy v. Patter- 
son; House V, Jackson, 50 N. Y. 161; Moore 
V. Littel, 41 N. Y. 66; 4 Abb. Ci App. 218. 

(235) Hennesy v, Patterson and cases 
cited. 

(261) IRS. 725, § 32, 33, 34, 35, and 42. 

(267) IRS. 725, § 28; 1 R S. 723, § 14, 
15, 16, 36, 37 and 41 ; Beardsley v. Hotchkiss, 
96 N. Y. 213; Manice v. Manice, 43 N. Y. 
303; Moore v. Littel, 41 N. Y. 104. 

(283) In connection with *283 (§ 7, page 
616, 4 ed.) see ^130 (§ 38, page 4l>5, 4 ed.). 

KoncE. 

The sale of boxes for the Commencement 
exercises, will take place in the Senior class- 
room on Saturday, the 18th, at 9.30 am. We 
hope to see every box taken. 



NEW BOOKS. 

Among the additions to the library dur- 
ing the past two weeks are: 

50 volumes Connecticut Supreme Court Re- 
ports, by J. J. Hooker. 

64 volumes California Supreme Court 
Reports, by W. W. Cope. 

13 volumes Tennessee Supreme Court Re- 
ports, by B. J. Lea. 

76 volumes Maine Supreme Court Reports, 
by J. W. Spaulding. 

Great Britain Railway Commission; Re- 
ports of cases, by Browne & Macnamara. 

Mews, J., & Todd; Digest of reported 
decisions of all the courts. 

Munch, P. A. ; Dei Norske Folks Historic, 
4 vols. 

Mistril, F.; Dictionnaire Provencal-Fran- 
9ais. 

Musset, A. de; Oeuvres Complet, 10 vols. 

Conrad, J. ; Oeiman Universities for the 
last fifty years. 

Guest, E. ; History of English Rhythms. 
New ed. 

Lanier, S.; Science of English Verse. 

Lefeore, E. ; Reorganization du Consulat 
Fran9ais a Tetranger. 

English az she iz spelt 

Hugo, V. ; Reconte. 

» <^> > 

GZNE=?AL NOTES 

The Committee on Legislation of the Real 
Estate Exchange adopted a resolution on 
Monday protesting against the passage of 
the proposed Civil Code by the Legislature. 
A committee of the Bar Association has 
prepared a statement of its objections to the 
Code. The Committee consisted of the fol- 
lowing gentlemen: Theodore W. Dwight, 
Chairman; James C. Carter, Albert Mat- 
thews, Homer A. Nelson, Josjxua M. Van 
Cott, William D. Shipman, F. R Coudert, 
A. G. Sedgwick, W. B. Homblower, G. L, 
Rives, Charles P. Miller, Austin G. Fox, 
Victor Morawetz, Henry B. B. Stapler, J. 
Bleecker Miller, Secretary. 

A circular has been sent out by Messrs. 
Knevals & Ransom stating that "on the 
15th inst. Mr. Chester A. Arthur will resume 
the practise of the law, and connect himself 
with our firm as counsel." An interesting 
inquiry would be, how much legal ex- 
perience has the Ex-President gained in the 
last four years. 

Senator Murphy's Skating Rink bill, pre- 
scribing that school children be not ad- 
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tnitted in the rinks during school hours or 
to attend them without guardians at night, 
and prohibiting the sale of liquors in the 
rinks, was passed in its original shape, Erie 
County being excepted from the provisions 
of the bill. It applies to cities of over 
50,000 inhabitants. 

Two members of the Junior class purpose 
publishing a steel engraving of our esteemed 
warden, Prot Dwight, similar to the recently 
published ones of President Barnard and 
Prof. Chandler, if safficient encouragement is 
received from the students. The price has 
been fixed at the low rate, considering the ar- 
tistic excellence of the picture, of one dollar 
apiece. In addition to the regular edition, 
there will be a special edition of artist's proof^ 
on Japan paper, limited to twenty-five copies. 
It is to be hoped that enough men will hand 
in their names to Babbage '86 or Baskerville 
'86 to make the venture a success. 

"Norristown has a man who is in a fair 
way to become an awful example of the 
ruinousness of litigation. As plaintiff in a 
recent suit he recovered $1,000, and, ac- 
cording to his own subsequent testimony, he 
had to pay just $999 of this to his lawyers 
in counsel fees. This is a tribute to the 
ability of the Montgomery County lawyers. 
If it will serve to keep uwould-be litigants 
from going to law at U, the Norristown 
man can enjoy his solitary dollar, with the 
consolatory reflection that he has done some 
good in the world, even if he didn't mean 
U}."—Fhiladelf^ia Times. 

A class of cases frequently tried in the 
City Court is that of real estate brokers 
against owners of buildings in this city to 
recover commissions for alleged services 
in renting or selling the property. In a 
recent case Judge Hawes at General Term 
remarked that there " seemed to be no end 
of cases of this character." "A real estate 
broker introduces a party to the owner of 
property and if this party at any time pur- 
chases tiie property an action is brought to 
recover commissiona It would be well if 
it could once for all be understood in busi- 
ness that such proof standing alone consti- 
tutes no basis for a claim for commissions." 
A siihilar case has just been decided by the 
General Term of that court John P. 
Hoyerman, a real estate broker, went to the 
home of Mrs. Sarah J. Spaulding and asked 
her if a piece of property she owned in 
Seventh avenue was for sale. She said yes, 



if she could get her price — $20,000. He 
said he came prepared to offer her $18,000, 
but did not tell her whether he was trying 
to buy it for himself or some one else. 
Subsequently he claimed to have obtained 
a purchaser for her at her own terms; but 
Mrs. Spaulding had previously determined 
not to sell, and had so written to him. Then 
he brought a suit for his commissions. Mrs. 
Spaulding denied that she had ever em- 
ployed him as a broker. The trial Judge, 
in charging the jury, said that "if Mrs. 
Spaulding knew that the plaintiff was a real 
estate broker, the law might imply an em- 
ployment by her from the mere fact of her 
giving him the terms." Upon this charge 
the jury gave a verdict for the broker. The 
Generfd Term has now reversed this judg- 
ment 

Judge Hall in writing the opinion of the 
Court, which is concurred in by Judge 
Hawes, savs in commenting upon this por- 
tion of tne charge that "neither as an 
abstract proposition of law, nor as applicable 
to the case at bar, can the correctness of 
this proposition, be conceded. * * ♦ 
Plaintiff according to his own evidence and 
before he knew whether the house was for 
sale or what the price was, went to defen- 
dant and said he came prepared to make 
an offer, and that he would give $18,000 ; 
there was nothing said which was in any 
manner inconsistent with his making the 
offer for himself or for a customer of his and 
certainly no employment could be implied 
from the language used." 

Ex-President Arthur's order, of Feb. 27th, 
1885, throwing open for settlement the reser- 
vations of the Winnebago and Crow Creek 
Indians, has been pronounced illegal and 
void by Attorney-General Garland. 

In the United States Circuit Court, of 
Philadelphia, April 8th, the jury in the case 
of Emilie Moulor of Louisiana against the 
American Life Insurance Company, to re- 
cover upon an insurance policy of $10,000 
on the life of her husband, rendered a ver- 
dict of $731.27 for the plaintiff, being the 
amount, with interest, paid on one of the 
premiums. The suit was begun in May, 
1873, and came up for trial at four other 
terms of court, twice because the Supreme 
Court of the United States reversed the 
judgment of the lower court, in finding 
against the plaintiff. According to the evi 
dence Mr. Moulor committed suicide, anc 
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the question of his sanity at the same time 
was pne of the important points in the 
case. 

Ii^ the latest volume of California Reports, 
containing the ' decisions of the Supreme 
Court during th^ first half of 1883, there 
are 188 fiQly reported cases in which the 
judgment of the court below was either 
directly afl&rmed or directly reversed. Of 
these 188 cases, 79 ate reversals, whereas in 
the total of 633 New York cases there wore 
b»t 202 reversals. 

G^n. Lawton says he was pardoned by 
President Johnson a year before the Fqur- 
^«enth Amendment v^ent into effect He 
did not consider the amendment as r^tro-ac- 
tive, and hen^^, after having the President's 
pdrdon he failed to ask Congress to relieve 
him of political disabilities. The Attorney- 
General's opinion is looked for with much 
iixt^r^aK It is said tnai Gen. H. R Jack- 
bon, recently appointed Minister to Mexico, 
is nnder exactly the same disability. 

Mr. Edwin B. Smith, addressing the jury 
in the Fish tiial, said : "If there was dver a 
man struck by lightuing, that man was Mr. 
Fish on May 6th " He might have included 
hip creditors. 

They are telling a story of Judge Harting- 
u>n, who sat on the Supreme Court bench in 
ante-bellum days, in wnich the sentiment is 
good but the law pecunar. An action of 
Ixover was brought before him for a slave, 
the plaintiff m^ing out his proof of title to 
the African legally. The judge told bim this 
title was defective. '^ What more do I need 
to .make out a •title?'' "A bill of sale from 
Almighty God in the first place," was the 
judge's reply. — Waterbury American. 

Makteb and Sebvant. — Sertxmt vf Railroad 
Killed on Hand- Car by Belated Passenger Train. 
— A section boss on a railroad and bis crew 
took a hand-car to go from Breed's mill to a 
switch, about one-half mile east, where the^ 
would go from the main track upon a second 
track on their way to work. A passenger 
train, which should Have passed that point 
one hour and a half before, was behind time. 
It overtook and run into the band-car, killing 
one of the section men The foreman did 
not know and had no reason to believe that 
the train had not passed, and did not send to 
or go to the telegraph office, which was one 
mile listant, toasceilain about the. passenger- 
train. £he deceased did not know of the 



whereabouts of the belated tiain, although he 
had the same oppoil unity of knowing as the 
foremaa There was do carelessness in the 
running of the train, ffeld, that the railroad 
'X)mpany could not be required to re^>ond in 
damages to the representatives of the de- 
ceased, as he voluntarily and without protest 
mounted and rode upon the hand-car. (P. 
C. & St. If R Co. V. Leech, S. C. Ohio, Dec 
2, 18«^ 13 Weekly L. Bui. 153.) 

Alabamai Missouri, Nebraska, Nevada, 
Oregon, Kansas, Michigan, New York, Ver- 
moDt, New Hampshire, Bhode Island, and 
Maine have within a year passed laws provid- 
ing for ins^xuction in physiology iu the public 
Schools, with special reference to the effect of 
alcoholic liquors on bodily health; and there 
is prospect of similar legislation in West Vir- 
ginia, Pennsylvania, Illinois, and some other 
States. Local option laws have been adopted 
by three States. Kansas has strengthened her 
prohibitory law, and Iowa has held, through 
her courts, that her prohibitory law is consti- 
tutional Oregon has adopted a bill submit- 
ting a constitutional prohibition to the people. 

It would appear from tl^^'s that prohibition 
was having a boom. 

Corporate Stock — Fledge by Apparent 
Owner — Rights of innocent PMgee. — The 
owner of stock who voluntarily delivers the 
endorsed ceilificates to a third person, allows 
him tp assume the apparent ownership, and 
cannot recover the same from a pledgee of 
the latter. (Arnold v. Johnson, S. C. Cal. 
I'eb. 3, 1885; W. C. Rep. 356.) 

EQrrr\. — Re/oi motion of Contract,— In an 
action to refonn a contract and for relief 
thereunder, after' the same is reformed the 
court may specifically enforce the same when 
tbat may be done, or may give adequate 
compensation for its nOn-performance . (Co- 
lumbus, etc., R Co. V. Steinfield, S. C. Ohio, 
Dec. 9, 1884; 13 Weekly L. Bui. 147.) 

Evidence. — Resolution of Board of Directors 
— Admission as to Salary of Officer,— k resolu- 
tion of the board of directors of a corpora- 
tion, stating that the salary of its president 
for the preceding year was fixed at a certain 
amount per month, is an admission that the 
salary was so fixed for the preceding year^ 
but is no evidence of a contract for a sa1ai7 
piior to that time. (Smith v. Woodville Con. 
S. M. Co., S. 0. Cal., Feb. 2, 1885; 5 W. C. 
Rep. 355.) 
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JUNIOR NOTES. 
Note to 3 Washb. 32 (4th ed.) *426, Vol. H. 

DESCENTS IN NEW YORK. 

In examining titles, the New York con- 
veyancer has to consider the law of descents 
under the following systems: 

L The Common Law of England in all 
coi^es down to the passage of the Act of Jidy 
12, 1782, and in all casses not provided for by 
atatufe down to the present day. 

XL The Statute of July 12, 1782 (IN. Y. 
Laws 6 Sess. Ch. 2, p. 258), repealed Feb. 
23 1786. 

in. The statute of July 23, 1786(1 Green- 
leaf 205), repealed by the R S. 

IV. The Eeyised Statutes which took 
effect Jan. 1, 1830. (1 R. S. 750). 

I. The Common Law rule can be found 
in 3 Cruise Digest, R R Title XXIX. pp. 
311-382; also, Bl. Com., Book U., Ch. XTV., 
p. 200. 

n. The Statute of 178^provided that when 
an intestate '' shall die seized" of lands, tene- 
ments or hereditaments, they shall descend: 

1. To Uneal descendants in equal degree 
per capita, as tenants in common, however 
remote the degree. 

2. If any child is living and others are 
dead, leaving issue, the children of each de- 
ceased child tskkepei' stirpes, or by representa- 
tion, and the same law of inheritance and 
descent is observed in the case of the death 
of the grand-children and other descendants 
in the remotest degree. 

3. If there be no issue, to the brothers 
and sisters of the whole blood as tenants in 
common in equal parts. 

4. If any such brothers or sisters are 
dead their children take the share of their 
deceased parents per stirpes, as tenants in 
common in equal shares. 

5. In all other cases the common law 
governs. 

nL The Statute of 1786 provided: 
1 and 2. Substantially the same as subd. 
1 and 2, given above, as to Act of 1782. 



3. If there be no issue, to the father in 
fee, unless the estate came ex-parte matema, 
when it descends as if the intestate had 
survived his father. 

4. If the father is dead and the intestate 
left no issue, then the estate descends as in 
subd. 3 above set forth as to Act of 1782, 
except that the half blood inherit equally 
with the whole blood, unless the estate 
came by descent, devise or gift from an 
ancestor, in which case those not of the 
blood of such ancestor are excluded. 

5. Brothers' and sisters' children repre- 
sent their deceased parents per stirpes as in 
subd. 4 above set forth as to Act of 1782. 

6. In all other cases the common law 
governs. 

It will be observed that descents under 
these statutes were confined to cases where 
the ancestor died seized of the estate; so that 
where there was an adverse possession at 
the time of his death, or where the right of 
the ancestor was contingent or executory, 
the inheritance, instead of descending, ac- 
cording to the principles of the statute, to 
all the heirs equally, would pass, by the 
rules of the common law, to the eldest male 
heir. This defect was obviated by the Ee- 
vised Statutes, which provide for the descent 
of "real estate." In § 27 (IRS. 754) the 
term "real estate" is defined, and is broad 
enough to include every descendable in- 
terest 

It will be observed, also, that the Acts of 
1782 and 1786 did not regulate descents 
beyond the children of brothers, and sisters. 
The nephews and nieces of the intestate 
took per stirpes in all cases. (Jackson v. 
Thurman, 6 Johns. 322). A grand-nephew 
of the intestate was not within the statute. 
(Fuller V, Williams, 7 Cow. 53). 

The Kevised Statutes extend further. 
They cover all descendants of the brothers 
and sisters of the intestate, and also the 
brothers and sisters of the father and mother 
of the intestate and their descendants to 
the remotest degiee. 
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Beyond this comparatively near range of 
relationship, the common law governs to 
the present day. 

Keferring to the Act of 1786 the revisers 
say (3 R S. 2d Ed. Notes, p. 603): "The 
present statute does not regulate descents 
beyond the children of brothers and sisters, 
and leaves the common law to govern in all 
other citses, so that the eldest uncle and 
his issue take in preference to all others in 
equal degree." They then give their reason 
for not extending the provisions of the 
Eevised Statutes to more remote collaterals, 
as follows: "The revisers, however, doubt 
the expediency of carrying the rule of equal 
partibility beyond the limits now proposed, 
as the division of an estate amongst more 
remote relatives, on account of the multitude 
of shares, would render each portion so 
small, that it would cease to be an object of 
any consideration." 

IV. The Revised Statutes (1 R. S., 750). 
The provisions are too voluminous to justify 
an attempt to abstract them. An excellent 
abstract will be found in 2 Greenleaf's 
Cruise's Dig., 173. 

I will point out a few features. The sub- 
ject is the descent of the " real estate " of 
an intestate, and that term is made to cover 
" every estate, interest and right, legal and 
equitable, in lands, tenements, and heredita- 
ments, except such as are determined or ex- 
tinguished by the death of an intestate, 
seized or possessed thereof, or in any man- 
ner entitled thereto, and except leases for 
years and estates for the life of another per- 
son." (§27.) 

Lineal descendants take the real estate in 
the same manner as they did under the 
former statutes, where the ancestor died 
fteized of the estate, that is : 

Lineal descendants in equal degree take 
per capUa, But if any child is living, and 
others are dead leaving issue, the children 
of each deceased child take by representa- 
tion ; and this rule applies to all descend- 
ants, in unequal degrees ; the children in 
each degree taking the share of their parent, 
and the nearest in degree taking the share 
which would have fallen to them had all the 
descendants in the same degree been living. 

The provisions in favor of the father are 
extended, while those in favor of the mother 
are new. 

The statute is extended to descendants of 
brothers and sisters to the remotest degree, 
and the rule is conformed to the rule ap- 



plicable to lineal descendants, so that all 
collateral relatives in equal degree take per 
capita, and where of unequal degree, per 
8Ur})es, as above explained. 

The statute is extended to the brothers 
and sisters of the father and mother of the 
intestate, and their descendants to the re- 
motest degree, in the manner specified, sub- 
ject to the same rule as to taking per capita 
when all are of equal degree, and per stirpes 
when of unequal degree. 

Beyond this range of relationship, the 
common law of England is still in force. It 
is now applicable where the intestate dies 
without issue, father, mother, brother or 
sister or descendants of eitiier, uncle or aunt 
or descendants of either. The common law 
is seldom applied, because intestacy is rare 
in such cases. 

The reported cases under the Revised 
Statutes are few in number. The following 
may be consulted : Pond v, Bergh, 10 Paige, 
147; Btvwn u. Burlingham, 6 Sandf., 418. In 
this latter case a doubt is suggested as to 
whether § 15 would enable relatives of the 
half blood to inherit in the cases covered by 
§ 16, where the common law is to prevail. 

On this general subject, 4 Kent's Com., pp. 
371-422, may be read with profit 

We publish the Act of July 12, 1782, so 
far as it relates to descents, it being the 
earliest Statute on that subject in New York, 
and the Statute itself not being easily acces- 
sible. 

Act of July 12, 1782.— "An Act to aboUsh 
Entails, to confirm Conveyances by Tenants 
in Tail to distribute Estates Real, of Intes- 
tates, to remedy defective Conveyances to 
join Tenants, and directing the mode of such 
Conveyances in future."— 1 N. Y. Session 
Laws: 6 Sess. Ch. 2, p. 268. 

L (Estates tail deemed fees simple.) 

n. That where any person shall die, seized 
of any lands, tenements, or hereditaments, 
without having devised the same in due 
form of law, and leaving more than one per- 
son lawful issue, or without lawful issue, the 
inheritance, instead of descending to the 
heir at law, shall hereafter, in the four sev- 
eral following cases, descend as in each case 
is particularly specified, that is to say: 

''First, In case the person so seized shall 
leave several persons lawful issue, in the di- 
rect line of lineal descent, and idl of equal 
degree of consanguinity, to the person so 
seized, the inheritance shall then descend to 
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the said several persons, as tenants in com- 
mon, in equal parts, however remote from 
the person so seized, the common degree of 
consanguinity may be. 

**Secondly. In case the said person so 
seized, shall die, leaving lawful issue of dif- 
ferent degrees of consanguinity to him or 
her the said person so seized, the inheritance 
shall descend to the lawful immediate chil- 
dren of the said person so seized, as tenants 
in common in equal parts ; and in case any 
of the said immediate children shall die, in 
the lifetime of the person so seized, and 
leave lawful issue, such issue shall inherit ; 
if one person, solely; and if several persons, 
as tenants in common in equal parts, the 
same estate that would have descended to 
his, her, or their parent, if such parent had 
survived, so that the estate could, agreeable 
to the rules of descent hereby established, 
have descended to him or her ; and the same 
law of inheritance and descent shall be ob- 
served in the case of the death of the grand- 
children and other descendants in the re- 
motest degree. 

** Thirdly, In case the said person so seized 
shall die without lawful issue, leaving bro- 
thers, or leaving a brother or brothers, and 
a sister or sisters of the whole blood, the in- 
heritance shall descend to such broUiers, or 
to such brother or brothers, and sister or 
sisters, as the case may be, as tenants in 
common, in equal parts ; and 

'^Fourthly, In case any such brother or 
sister shall die, leaving a lawful child or 
children, and in the lifetime of the person 
so seized, such child or children shall inherit, 
if a child, solely; and if children, as tenants 
in common, in equal parts, the same estate 
which would have descended to his, her, or 
their father or mother, if such father or 
mother had survived the said person so 
seized. And in all cases of descent, not par- 
ticularly provided for by this act, the com- 
mon law shall govern. 

^'Provided, That nothing herein contained 
shall be construed to bar or injure the right 
or estate of a husband as tenant bv the 
courtesy of England ; or the right of aower 
which a Vidow is entitled to. 

nL " That all posthumous children shall, 
in all cases whatsoever, inherit in like man- 
ner, as if they had been bom in the lifetime 
of their respective fathers." 

IV. (Estates for years, for more than 21 
years.) 



V . (Estates conveyed to two or more, they 
take as tenants in common.) 

Authorities cited by Prof. Lee in connec- 
tion with Washburn on Real Property. The 
figures in brackets refer to the star paging 
in Vol. IL of Washburn. All references to 
the Revised Statutes are made to the star 
paging. 

(313) IRS. 732, § 73-135 inclusive. 

Laws of 1879, Ch. 249, § 1. The acknowl- 
edgment by married women, of deeds and 
other written instruments may be made, 
taken and certified in the same manner as if 
they were sole; and all acts and parts of acts 
which require from them any other or differ- 
ent acknowledgments or certificates thereof 
are hereby repealed. 

(322) C. G. P. § 2642, as amended in 1883. 

(324) Hunt v. Rousmanier, 8 Wheaton, 
175. 

(364) Lyon v. Burtiss, 8 Cowen 539; An- 
derson V, Jackson, 16 Johnson 385. 

1 R S. 724, § 22. Where a remainder shall 
be limited to take effect on the death of any 
person without heirs, or heirs of his body, or 
without issue, the words " heirs " or ''issue " 
shall be construed to mean heii*s or issue 
living at the death of the person named as 
ancestor. 

(357) IRS. 725, § 35. Expectant estates 
are descendible, devisable and alienable in 
the same manner as estates in possession. 

IRS. 726, §§ 37. 38, 39. 

IRS. 722, 723, 724. 

Creation and devision of estates, IRS. 
721-727. 

A leading case, Manice v, Manice, 43 N. Y. 
303; Burrill v. Boardman, 43 N. Y. 254; Rose 
V. Rose, 4 Abb. App. Dec. 108. 

(385) IRS. 724, § 18. No remainder 
shall be created upon an estate for life of any 
other person or persons than the grantee or 
devisee of such estate, unless such remainder 
be in fee; nor shall a remainder be created 
upon sudi an estate in a term for years, un- 
less it be for the whole residue of such 
teim. 

(386) 1 R S. 724, § 22. 

IRS. 724. § 30. Where a future estate 
shall be limited to heirs or issue, or children, 
posthumous children shall be entitled to take, 
in the same manner as if living at the death 
of their parent 

Sec 31. A future estate, depending on the 
contingency of the death of any person with- 
{Ckmtmued on page 89.) 
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LEGAL PREFERMENT. 

Much editorial comment has been called 
forth bj the great number of prominent po- 
litical positions that have been recently 
tendered by the present Administration to 
members of the bar ; but the predominance 
of men of liBgal training in jmblic life should 
not be the subject of surprise to one who 
pauses to think. In the majority of official 
positions a knowledge of the law is nec^8sai*y 
for the proper fulfilment of the duties de- 
volving on them. A man having a legal 
knowledge is naturally better qualified for 
such positions than his non-legal brother. 
The training he receives eminently prepares 
him to contend successfully in the political 
field. The study of the law strengthens and 
broadens the mind, gives it an independence 
of thought, and develops in it a capability 
for analytical research into the motives, ac- 
tions and passions of men — thus enabling 
one to gain in the profession of the law a 
deeper insight into human character, its ex- 



cellences and its failings, than in any of the 
other various pursuits of life. Just so far as 
any profession or employment develops this 
capacity, so great is the advantage it gives 
its political aspii-ant The speech of some 
uneducated artisan, when framed by native 
wit and ingenuity, will tell more in a candi- 
date's favor than the cultured oration, which 
touches no responsive chord in the breastsaof 
its hearers. All political success, from that 
of some petty ward politician to that of the 
Presidency, depends upon it 

The success of all the great political leaders 
can be traced to then* power, gained by this 
insight, either to adapt their opinions to the 
views of others or to adapt the opinions of 
others to their own. Knowledge of this kind 
is acquired either by experience, by knock- 
ing up against the world and having the 
world knock up against you in return, or 
exclusively from the study of human actions, 
their causes and results. Viewed from this 
purely theoretical standpoint the conclusions 
arrived at are not such as to bring practical 
success. The law creates a class between 
these, having the good qualities of both. 
From the first it borrows practicability — ^for 
in all things the law strives to be practicable 
— and unites it vnth the views obtained from 
the unprejudiced judgment of the theorist. 



yHROUGH the kindness of Prof. Lee, we 
publish a digest of the law of descent 
in New York. The information which the 
article gives is nowhere to be found in so 
condensed and convenient a form. To stu- 
dents who propose practising in this State, 
this note will be especially valuable and 
practically useful. 



'T'HE Central Laxo Journal kindly admims- 
ters some fatherly advice, spiced vnth 
a few rambling observations on "silly 
dudism," to the Columbia Law School. It 
seems that the Journal has concluded from 
one of our editorials that at this school "no 
one is to get its degree of Bachelor of Laws 
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unless he has taken some literary degree 
from some college or university." 

If the question is worthy of discussion, 
its consideration should be marked by some 
degree of calmness and ** sweet reasonable- 
ness." Our editorial, however, seems to 
have acted as a red flag would on that re- 
markably briUiant animal, the bull. The 
Journal man takes this opportunity to rehash 
the old joke about dudes, colleges, col- 
legiate education and so-forth, ad nauseam. 
Really, brother, it is evident that you have 
not considered a college education as at all 
necessary to the thoroughness of your legal 
education. When you wish to discuss the 
point in a serious strain, we shall be pleased 
to do likewise. 



JUNIOR NOTES. 
( Continued from page 87 . ) 



out heirs or issue, or children, shall be de- 
feated by the biiih of a posthumous child 
of such person, capable of taking by descent. 

(386) 1 R. S. 726, §§ 36. 39. 

IRS. 723, § 12. A reversion is tlie residue 
of an estate left in the grantor, or in the heirs 
of a testator, commencing in possession on 
the determination of a paiiicular estate 
granted or devised. 

(386) 1 R. S. 739, § 146. 

(388) Heath a Barmore, 50 N. Y. 302; 
IRS. 750-765. 



THE GLEE CLUB CONCERT. 

The annual concert of the College Glee 
Club took place at Chickering Hall, on Friday 
evening last, and proved a most enjoyable 
a£fair. 

The proceeds of the concert were for the 
benefit of the Boat Club, to help it defray the 
heavy expense incident to sending the Uni- 
versity Crews to New London in June, and, 
if the number of people who attended on 
Friday evening is a criterion, there is a 
greater interest in our crews this year than 
ever before. 

The hall was crowded to its utmost ca- 
pacity by the students and their friends. 
We noticed many law-school men present in 
the audience, while the law-school was well 
represented in the Glee Club by Messrs. Ay- 
rault, McCune and Perry, all of *86. 

A pleasing feature of this year's concert 



was the prominence given to glees proper, 
which were sung much better than usual, the 
"Hunter's Farewell," of Mendelssohn, and 
" A Credo," by Thackeray, deserving especial 
mention. 

But Mr. Moore, with his negro melodies, 
earned off the honors of the evening, if we 
may judge by the hearty and prolonged ap- 
plause which greeted his efforts, — and he de- 
served them, for, in addition to his having a 
good voice, he used a genuine negro lUalect — 
a thing usually noticeable for its absence in 
this class of songs. 

Of college songs proper the Club sang two 
new ones, "Three Kittens" and "Clemen- 
tine," the latter being very good and *' bring- 
ing down the house," while all the old favor- 
ites were sung either as programme pieces 
or as encores. 

Mr. Smith's warbling was hardly up to the 
mark of previous years, but was well received 
by the audience. He was presented with a 
bouquet of roses by some admirer, after one 
of his warbles, and the Club acknowledged it 
by a short impromptu song, indicative of their 
a]>preciation of the gift. 

Between the singing Messrs. Horn and 
Johnson rendered several selections on that 
more or less musical instrument, the banjo, 
with fine effect, and were repeatedly called 
upon for encores. 

On the whole, the concert was a gieat suc- 
cess, financially, musically and socially, and 
every one present went home feeling that 
they hiid spent a pleasant evening, in a worthy 
cause, and had had their money's worth. 

We trust that the crews will be as success- 
ful in their part of the work as the Glee Club 
has been in its part. 



THE LEARNED FIFTH. 

In this issue we print for the delectation 
of our readers, fifteen questions propounded 
to the applicants for admission to the bar 
at the January General Term Examination, 
held in the Fifth Judicial District. Re- 
markable, not because of the erudition 
requisite, though we fail to see opportunities 
afforded to the ordinary office student 
to acquire Eoman, International and Con- 
stitutional Jurisprudence, but because of 
the utter irrelevancy of such questions in 
an examination in Municipal Law. Apart 
from the pedantry already indicated the 
paper is to be highly commended ; the dif- 
ferent divisions and sub-divisions of the 
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law being arranged as separate topics, each 
with its appropriate heading. Five queries 
are found under each division, and as far as 
we have been able to ascertaiji not a single 
''catch" question appears among them. 

Questions Askied 4T the Januabt Examination, 

Fifth Judicial Depabtment. 

intebnational law. 

1. GKve Vattel's divisions of the law o^ 
nations. 

2. Distinguish between the divisions of 
Vatbel and Wheaton. 

3. What do you understand by embargo ? 
retorsion? reprisals? blockade? 

4 How did the United States reserve 
the right to terminate the Clayton-Bulwer 
treaty ? 

5. In what manner may International 
Copyright be provided for? 

ROMAN LAW. 

1. What was the Corpua Juris Civilis^ 
During whose reign and under whose super- 
vision was it prepared ? 

2. How long alter the Twelve Tables was 
the Corpus Juris Civilis promulgated? 

3. Under the law of the Twelve Tables, 
who could make a will? 

4. How could a slave be given his free- 
dom? Give the most generid method. 

5. What were the Pandects? The Codes 
Constitutionum ? 

CONSTITUTIONAL LAW. 

1. Is there any restriction in the Constitu- 
tion of the United States as to the general 
power of amendments? 

2. Distinguish between the Superior Court 
of Buffalo and the Municipal Court of Buf- 
falo as to the power of the Legislature to 
abolish. Also as to power to increase or 
diminish the compensation of the judges. 

3. What are the requisite qualifications of 
the Governor of the State of New York? 
State his powers, duties and compensation. 

4. Has CDUgress only power to prescribe 
the method by which the public acts, records 
and judicial proceedings of one State may 
be proved in another State, and the effect 
thereof? Why? 

6. Has Congress the power to divide the 
State of Texas into two new States? 

The decision of the Cable Railway Com- 
missioners is looked for with inteiesi 

The author of the Anti-Treating Law in 
Nevada was arrested for violating tiie same. 



GENERAL NOTES. 

In the death of Edward Pierrepont, United 
States Secretary of Legation at Some, the 
class of '85 loses a member whose departure 
at the end of the Junior year was a cause 
of universal regret Mr. Fierrepont is re- 
membered here with feelings of unusually 
sincere friendship and respect, and all who 
knew him will feel that what promised to 
be a very brilliant career has been brought 
to a painful and untimely end. In behalf of 
the members of Mr. Pierrepont's class we 
tender to his family their most heartfelt 
sympathy. 

The Columbia Spectator is organizing a 
movement which we hope wiU recfeive hewHy 
support in the Law School It is intended 
to raise a subscription to assist in the con- 
struction of the Bartholdi Pedestal We 
believe that if enough money is subscribed 
the amount is to be used to place some sort 
of a "Columbia block'' near the top of the 
pedestal, and thus leave an enduring monu- 
ment to Columbia's public spirit. We hope 
as much liberality ynH be shown to the 
Spectator's fund as was shown during the 
late campaign! 

All who are interested in New York City, 
and in questions involving the ownership of 
real estate, will find the article entitled 
" Acneke Jans Bogardus and her Farm," in 
Harper's for May, of great interest It has 
come down to us, in the traditions of our an- 
cestors, that perseverance is sure to be re- 
warded. After reading of the valorous deeds 
of the doughiy C'Ornelius, the exceedingly 
calorific defences of Mrs. Broad, and the 
many legal contests entered into by the heirs 
to recover their nghts, one cannot doubt that 
there has been no lack of perseverance; but 
this seems to be one of the many cases where, 
though the virtue is present, the reward seems 
a long time in coming. 

The decision of the Court of Appeals in 
favor of E. Henry Lacombe as Corporation 
Counsel, was rendered on April 14. 

**This intei-pretation ia in harmony with 
the object to be attained, while a different 
one would lead to perplexity and confusion. 
It follows that defendant was lawfully ap- 
pointed by Mayor Grace, and is entitied to 
hold the office. The conclusion at which we 
have arrived renders it unnecessary to deter- 
mine whether there was any vacancy in the 
office of Mayor between the hours of 12 
o'clock, midiught, on the ^Ist of December, 
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1884, and 12 o'clock, noon, on the Ist of 
January, 1885, as well as other questions 
which were raised and presented upon the 
argument of this appeal. 

"The judgment of the General Term, af- 
firming the judgment of the trial court, 
should be affirmed.'' 

Authors of original essays on legal topics, 
with the approvS of the Managing Editor, 
can have tnem published in the Jurist and 
receive 20 reprints of same, or 20 copies of 
Jurist containing same, as they may prefer. 

The prospects for a strong nine from 
Columbia are greater this year than they 
have been for some time. The Law School 
will, most probably, be well represented: 
Messrs. Ayrault, Matthewson, M. T. Lyon, 
McElwain, Rose and others are practising 
with the team. Every encouragement should 
be given to the success of the nine by the 
law students. 

The sale of boxes for Commencement was 
held on Saturday, April 18. The first choice 
was bid in by Mr. Matthewson, at $25; the 
second by Mt. Perrin, at $16; the third by 
Mr. Qoodwin, at $14. Mr. Philbin was the 
auctioneer. Tickets can be procured from 
Mr. Heydecker of the morning or Mr. Phil- 
bin of we afternoon session. 

A defeat in a negligence case growing out 
of an accident from icy sidewalks or pave- 
ments, is coming to be a rare occurrence in 
the Corporation Counsel's office. A case re- 
cently won was the eleventh in succession in 
which the city was successful. 

A correspondent writes, asking if A could 
be convicted of larceny under the following 
circumstances: A and B were returning 
home at an early hour in the morning. A, 
having exhausted his supply of small change, 
requested his friend B to loan him a dollar. 
B nad compassion on the comrade of his 
revel and gave him what he supposed to be a 
doUar-bilL The two then parted and went 
on the uneven tenor of their ways. B after- 
wards discovered he had given A al>ill for 
ten dollars instead of one, and next day de- 
manded the return of the money. A, though 
he admitted having discovered the mistake a 
few minutes after leaving B, refused to return 
it 

We would advise our correspondent, if he 
is a lawyer, to consult his digests and text- 
books, if not» let him consult some good 



lawyer. He will, however, find the case of 
People b. Wilson, 89 N. Y. 459 very much 
in point. To constitute larceny there must 
be a taking of the goods, either actual or 
constructive, and a felonious intent must 
exist at the time of the taking. Whether a 
subsequent felonious intent renders a previ- 
ous twng felonious is a disputed point. It 
would be a question for the jury, whether 
the anitmis furandi existed at the time of 
taking. A case somewhat similar to this 
recently occurred in England, and we give 
an extract of the. case taken from The Satur- 
day Bemew, as we think it contains a clear 
and concise account of some of the techni- 
calities to be m^t with in this branch of 
the law. 

" The Court for Crown Cases Reserved has 
been amusing itself with the discussion of 
the interesting question, When is a thief not 
a thief ? This is a legal conundrum, and the 
particular beauty of legal conundrums is that 
one answer is about as good as another. 
Thus, in the present instance it may be, 
''When he obtains money by false pretences,'* 
''When he wrongfully converts in circum- 
stances tortuous but not criminal," or some- 
thing more or less similar. The Engliidi 
Couiis, however, do not, except by way of di- 
version, reply to abstract inquiries. What 
five Judges sat to do last Saturday was to de- 
termine whether Thomas Ashwell-had btolen 
a sovereign from Edward Eeogh or not 
They have failed in this modest effort, and 
the point will have to be re-argued before 
the whole of the Queen's Bench Division. 
We need not say that the Judges have noth- 
ing to do with the truth of the evidence. 
There is no real Court of Criminal Appeal in 
England, and it is a pleasing fiction that the 
verdicts of jaries in criminal cases must be 
i-ighi The jury found that Thomas AshweU 
asked for the loan of a shilling, and received 
a sovereign by mistake. They further de- 
clared itU) be their opinion that AshweU did 
not knowbf^e error at the time, but that 
he found it out ^terwards, and nevertheless 
kept the coin. Was he guilty of larceny ? 
Th6 Lord Chief Justice thinks that he cer- 
tainly was, on the broad ground that he ap- 
propriated to his own use what did not be- 
long to him, intending to defraud the real 
owner. Mr. Justice Stephen is equally posi- 
tive tiiat he was not, because the act of tak- 
ing the sovereign was not in itself an unlaw- 
ful one. Mr. Justice Ghrove regards it as ab- 
siurd that a man's guilt or innocence shoidd 
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depend on the time of day, the seasons of fche 
year, or the sensitiveness of his palm. To 
which Mr. Justice Stephen, as we understand 
him, would rejoin that perhaps the law is ab- 
surd, and that most rules may lead to absurd 
consequences. Mr. Justice Cave, fresh from 
administering the law of bankruptcy, inge- 
niously suggested that the prisoner was a 
larcenous bailee, and therefore guilty by 
statute. But bailment means delivery, with 
the implied condition that the thing deliver- 
ed shall be returned ; whereas it was not in- 
tended that Ashwell should return a sover- 
eign at all, but a shilling, and at all events 
lie need not have given back the particular 
sovereign, for one sovereign is as good as an- 
other. A Jacobus, it was said, might be dif- 
ferent But this was not a Jacobus. Lord 
Coleiidge argues that the prisoner never 
canio into lawful possession of the coin at 
all, because it was not intended that he 
should receive a sovereign, but somethinor 
else, which he did not receive. From which 
it will appear that the English Bench is some- 
what divided in opinion as to what larceny 
really is. Mr. Justice Stephen made a hasty 
excursion into metaphysics^ and remarked 
that " taking " was not an act of the mind, 
but of the hand. So it might be said, truly 
but irrelevantly, that pinching is not an act 
of the hand but of the fingers." 

This case would seem to indicate that the 
time when the receiver's mind is first opened 
to the sense of the mistake, is the punctnm /em- 
poris at which the felonious attempt should 
be applied. This case will be re-argued be- 
fore nearly the whole of the Judges of the 
Queen's Bench Division. 

Failure of National Bank. — Fraudulent 
Preference when Prestivied. — After a vote of 
the directors to close their bank and go into 
liquidation, any transfer of the assets of the 
bank to a creditor, whereby that creditor 
secures a preference, will be presumed to be 
made with a fraudulent intent. (Nat. Secur- 
ity Bank v. Price, U. S. Cir. Ct. D. Mass., 
Fed. rep., Feb. 17, 1885. 

Liabilities of a Married Woman whose 
Husband is her Trustee. — A decision 
was rendered by the Supreme Court 
of the United States, April 13th, in the 
case of Frances Dodge, et al., appellants 
against Thomas Knowles, which presents 
the question of the liability of a married 
woman for certain debts contracted by her 
husband nominally as her trustee. The 



Court holds that neither the liability for 
provisions supplied at a dwelling-house 
where husband and wife and their childien 
are living together, nor a promissory note 
given by the husband, describing himself as 
trustee for the wife in payment for such sup- 
plies, can be charged in equity upon the 
wife's separate estate without clear proof 
that she contracted the debt in her own be- 
half, or intended to bind her separate estate 
for its pajTnent Opinion by Justice Gray. 

Stealing Butter no Crime.— The follow- 
ing is taken from the Amencan Law Be- 
view: "An English country squire, having 
been made a justice of the peace, applied 
to a baiTister for advice concerning the 
performance of his new magisterial duties. 
The learned counselor told his friend to 
purchase Burn's Justice of the Peace, in 
which work the whole law to be adminis- 
tered by a country justice would be found. 
The squire took the hint and armed himself 
with the well-known ponderous volumes. 
The first case brought before him was 
larceny for six j^ounds of butter. The 
magistrate at once turned to his book and 
looked for "Butter." No such word was to 
be found in the index, and a diligent search 
through the pages of the volumes failed to 
discover any trace of butter. Therefore 
his worship said: "I find no such crime in 
Bum. The prisoner must be discharged." 

Instance of Nudum Pactum. — Agreement 6e- 
(tveen Debtor and Creditor. — An agreement be- 
tween judgment debtor and creditor that, 
in consideration of the debtor paying down 
part of the judgment debt and costs, and on 
condition of his paying to the creditor or 
his nominee the residue by instalments, the 
creditor will not take any proceedings on 
the judgment, is nudum jmctum, being with- 
out consideration, and does not prevent the 
creditor, after payment of the whole debt 
and costs, from proceeding to enforce the 
payment of the interest upon the judgment. 
Pinnel's Case, 6 Rep. 117 a, and Cuuiber v. 
Wane, 1 Str. 426, followed. An agreement 
not to take proceedings if the debtor shall 
pay certain specified instalments " until the 
whole of the said sum of 2,090/. Ids. shall 
have been fully paid," the said sum being 
the principal alone without interest, giyes 
the creditor no right to interest if the con- 
dition as to payment of instalments is fulfill- 
ed. (Foakes v. Beer, House of Lords, Am. 
L. Reg., January, 1885. 
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THE PRIZE EXAMINATIONS 

We print the piize "subjects," with the 
number of writers on each subject, denoted 
by figures in brackets. The number of con- 
testants was thij*ty, or fourteen more than 
hist year. 

PRIZE SUBJECTS. 

1. The effect in any State of foreign judg- 
ments of sister States, including judgments 
or decrees of divorce and judgments in at- 
tachment proceedings, (10). 

2. Ratification after majority of contracts 
made durin«^ minority, (6). 

3. The theory and application of the doc- 
trine of subrogation, (8). 

4. Responsibility of a master to a servant 
for the acts of a fellow-servant, with the pres- 
ent state of the law as to the coiTect meaning 
of the term, " fellow servant," (6). 

Quedions for the 25//i Prize ExamincUionf 
Friday, April 24, 1886. 

FORENOON. 

Hours— From 10 A. M. to 1 P. M. 

L — 1. State the difference in insurance law 
betwef n a warranty and a representation. 

2. State the precise meaning of a wai-- 
ranty and its effect upon the contract 

3. Explain the effect of waiver of clauses 
of warranty, and state by whom waiver 
may be made. 4. What qualifications are 
there of the power to waive ? 

II. — 1. What is meant by alien in admiralty ? 
2. Who are material men? 3. State any 
distinction as to lien between domestic 
and foreign ships. 4. Describe part- 
owners of ships and distinguish them 
from partners. 5. Describe the contract 
of affreightment, and state the liens that 
may accompany it. 

in. — 1. Give the outline of a bill of lading. 

2. State what is meant by pro rata freight 

3. What are the common-law liabilities of 
a carrier by ship ? 4 State the effect of 
the " limited liability " act of Congress, 



and show how the ship-owner can take 
advantage of it 

rV.— 1. Explain the subject of assent in a 
contract 2. What is the legal effect 
of answering a proposal to contract by 
assenting to it with a qualification? 
3. When is a contract made by auction 
complete by common law? 4 How is 
this affected by the Statute of Frauds 
(a) in case of a sale of goods? (6) in case 
of a sale of lands? 

V. — 1. What are "bought and sold notes?" 

2. By whom are they commonly issued ? 

3. How does the peraon issuing them 
properly make the contract? 4 State 
the various cases that may arise (a) when 
the bought and sold notes differ as be- 
tween Qiemselves, and (6) when they 
agree and differ from the contract as 
properly made. 

VI. — 1. What is meant by "novation?" 

2. How does it differ from assignment? 

3. Suppose a creditor should agree vrith 
a debtor whose debt was due to take 
fifty per cent of his demand as payment 
in full and should give him a receipt in 
full, would that be binding on the 
creditor? State reaisons for answer. 

VIL — 1. How must payment of a debt regu- 
larly be made? 2. To whom? 3. State 
the rule as to paymentby check. 4 By 
promissory note. 5. What is meant by 
"legal tender" as applied to the pay- 
ment of debts? 

VUL — 1. What is meant by " performance " 
as applied te a plaintiff in an action on a 
contract? 2. What is the rule as to a 
plaintiff's right to recover on proof of 
part performance of an entire contract? 
3. State the rules concerning perform- 
ance considered as a defence: (a) whether 
literal or substantial; (6) the meaning of 
the term "election;" (c) refusal to per- 
form before the day arrives; {d) impos- 
sibility of performance. 

IX.— 1. What is an arbitration? 2. What 
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is an award? 3. State the rules affect- 
ing the validity of an award. 4. If an 
award is assumed to be erroneous, has 
the defeated party any relief? K so, 
what? 

X. — ^1. Define equitable titles, equitable 
rights, and equitable remedies, and give 
examples of each. 2. State the common- 
law rule and the rule in equity in respect 
to the assignment of choses in action, and 
explain how chancery carried its rule 
into practical effect 3. Define set off, 
contribution, subrogation, exoneration, 
and marshalling, and explain the juris- 
diction of chancery in respect to each. 

XL — 1. Explain and illustrate the following 
maxims: (a) Equity acts in personam; 
(6) Equity acts specifically. 2. What is 
the nature and object of a bill of peace ? 
of a bill of intei-pleader? 3. State par- 
ticularly when each of these bills may be 
resorted to. 

XIL — 1. What is the difference between an 
interlocutory and a final injunction? 
2. State generally how and when each is 
obtainable from the court. 3. Define 
election, equitable estoppel, conversion 
and reconversion. 

XHL— 1. What are "fixtures?" 2. State the 
rules that aid in determining whether they 
are real or personal property. 3. State 
the different kinds of estates in real prop- 
erty, classifying them properly. 

AFTEBNOON. 

Hours— From 2 P. M. to 5.30 P. M. 

XIV. — 1. Explain the nature, purpose, and 
effect of the statute of Quia Emptorea, 2. 
State the law of New York as to the dis- 
position of an estate pur autre vie upon 
the death of the tenant 3. What was 
the common-law rule on the subject? 
4. Explain, the maxim, dos de dote peli 
nen debet, and illustrate its effect and 
operation. 

XV.— 1. What is the law of New York in 
regard to the rights of a married woman 
concerning her real estate? 2. What 
has been the effect of these laws upon 
tenancy by the curtesy? 3. State the 
requisites of a legal jointure under the 
statute of Henry VIII. 4 State briefly 
the law of New York in regard to 
jointures. 

XVI. — 1. State the doctrine of Dumpor's 
case. 2. Define an estate at will, an 
estate from year to year, and tenancy 



by sufferance. 3. What is tenancy 
by the entirety, and what are the inci- 
dents of such an estate? 4 Distinguish be- 
tween estates upon condition, upon lim- 
itation, and upon conditional limitation. 

XVn. — 1. What are equitable mortgages 
and how may they be created? 2. Ex- 
plain how trusts came into existence. 
3. State the effect of the Statute of Uses 
upon trust estates. 4 What are the 
express trusts which may be created in 
New York? 

XVllL — 1. Explain the nature of powers of 
appointment and how they operated. 
2. State what is meant by '' definite " and 
"indefinite failure of issue," and show 
how the courts were able to save a 
remainder limited after the latter. 3. 
What is a tenant's liability for rent in 
case of the destruction of the premises 
by fire? 4 What is the doctrine of 
dedication? 

XIX. — 1. State the seven English canons of 
descent 2. Explain the different modes 
of computing degrees of relationship 
between kindred. 3. Name the kinds 
of deeds that existed at common law and 
those that arose under the Statute of 
Uses, and explain the operation of eacL 

XX. — 1. How does a deed poll differ from an 
indenture ? 2. Name the different parts 
of a deed and explain the nature and 
purpose of eacL 3. State the require- 
ments for the execution of a will under 
the English Statute of Frauds, and com- 
pare them with the requirements of the 
New York statute. 

XXL — 1. State the general rules of the law 
of evidence as to the admissibility of 
book-entries, whether made by a party 
or bv third persons? 2. State the rule 
of me Boman law, of the French law, 
and of the common law as to the sur- 
vivorship of persons perishing in the 
same calamity. 3. State and illustrate 
the doctrine of rea gestce, and show on 
what reasons it is based. 4 Explain 
circumstantial evidence and the grounds 
of our reliance upon it 

XXn. — 1. When is the evidence of a witness 
given on a former trial competent^ and 
how may it be proved? 2. To what 
extent will the admissions of a principal 
bind his surety? 3. What is the rule as 
to privileged communications between 
attorney and client? 4 Between phy- 
sician and patient? 
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XXin. — ^Distinguish a tort from a crime and 
from a breach of contract 2. To what 
extent are infants and married women 
liable for their torts ? 3. When is a per- 
son entering another's land deemed a 
trespasser ab initio, and what is the effect? 
4 What must the plaintiff prove in an 
action for malicious prosecution? 

XXI v.— 1. What is the meaoing of " probable 
cause " in the law of malicious prosecu- 
tion? 2. What is the difference between 
malice in law and malice in fact? 3. 
To what extent are lawyers liable for 
negligence or mistake in their profes- 
sional duties? 

XXV. — A, {To be answered only by those who 
studied the New York Code) — 1. Define a 
counterclaim and show what is valid as a 
counterclaim under the Code. 2. When 
and to what extent can a cause of action 
against the assignor of a claim be used 
as a counterclaim against the assignee ? 
3. Under what circumstances and by 
whom must a pleading be verified ? 4 
Distinguish between a sham and a frivo- 
lous pleading, and state the remedy in 
each case. 5. State the methods of en- 
tering judgment by default 

XXV. — B. {To be answered only by those who 
studied common-law pleading.)—!. What 
is a plea in abatement, and what are the 
grounds therefor? 2. What is a plea 
puis darreign continuance f 3. Describe 
the nature of a nid prius trial and ex- 
-jplHin the origin of the name. 4 Explain 
and illustrate the rule that '' pleadings 
must not be argumentative." 5. What 
is a new assignment, and when is it 
necessary ? 

The contestants were as follows: — ^William 
F Goldbeck, Eugene G. Kremer, Frederick 

A. Ware, Frederick G^ller, Woolsey Carmalt, 

C. M. Demond; S. L. Geisthardt, W. J. 
Griffins, Edward P. Lyon, J. W. Ingram, 
H. S. Whittaker, J. A. Kellogg, G. K Hooker, 
G. B. Crumbie, D. S. Maclay, William Teahan, 

B. S. Harmon, G. W. Clement, Jr., fVancis 

D. Dowley, Gustave S. Drachman, J. F. Mer- 
rian, S. E. Ayers, Jas D. Sinclair, R W. 
Bonynge^ G. G. Fry, R. D. Petty, A. B. Havens, 
Edward J. Purcell, J. E. Stryker. 



The engraving of Prol Dwight is exceed- 
ingly well executed. A proof copy can be 
seen at the Jubist office. 



JUNIOR NOTES. 

Authorities cited by Prof. Lee in connec- 
tion with Washburn on Real Property. The 
figures in brackets refer to the star paging 
in Vol. n. of Washburn. All references to 
the Revised Statutes are made to the star 
paging. 

(405) Act of July 12, 1782; February 23, 
1786; 1 Revised Laws 1813, p. 63; 1 Green- 
leaf 20; 1 R. S. 761, Ch. 2, § 16. 

(443) IRS. 718, § 2. AU escheated lands, 
when held by the state, or its grantees, shall 
be subject to the same trusts, incumbrances, 
charges, rents, and services, to which they 
would have been subject, had they de- 
scended, and the Court of Chanceiy shall 
have power to direct the Attorney -General 
to convey such lands to the parties equitably 
entitled thereto according to their respective 
estates, or to such new trustee as may be 
appointed by such court; Laws of 1831, Ch. 
116; 1834, Gh. 37, supposed to be repealed 
by laws of 1845, Ch. 115, § 14; Code of Civ. 
Pro., § 1977-80 and 84. 

(446) IRS. 722, § 6. An estate during 
the life of a third person, whether limited to 
heirs or otherwise, shall be deemed a free- 
hold only during the life of the grantee or 
devisee, but . after his death it shall be 
deemed a chattle real. 

(457) A parol partition of real estate by 
tenants in common, foUowed by exclusive 
possession, are such acts of ownership by 
each tenant respectively, and are valid and 
binding upon their heirs (Wood v. Fleet, 36 
N. Y. 499). 

(460) Brown v. Bowen, 30 N. Y. 519 and 
541. 

(462) Favel u Roberts, 50 N. Y. 222 and 
226; Coon v. Smith, 29 N. Y. 292; Reed u. 
Farr, 29 N. Y. 117. 

(466) Gerard's Titles to Real Estate, page 
16. 

(474) (Note 2, p. 109, 4th ed.) The case 
of Jackson u Wright, 14 Johns. 193, is not 
in point, as there the word "grant" was 
used. 

The following is an example showing the 
difficulty presented to the conveyancer by 
this rule: 

There were two deeds: 
No. 1. John Jones to William Smith; deed 
dated March 2d, 1880, recorded same day. 

No. 2. William Smith to Joseph David; 
deed dated May 3d, 1883, recorded May 4th. 
{Continued on page 98.) 
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THE TENDENCY TO STUDY. 

The branches in the professions, for the 
last half century, have been becoming so 
varied and numerous that few men can mas- 
ter more than the general outlines of the 
profession they follow. In a short time a 
man who is practising law or medicine in 
some great centre, must devote his attention 
to some special subject. The majority of 
lawyei-s thus win their reputation as able in 
certain directions, and even the greater 
counsellors are known to be more pro- 
licieut in some branches than in others. 

Some lament this tendency towards special- 
izing as narrowing one's knowledge and re- 
ducing the study of the law to that of a trade 
instead of both a trade and a science. 

Such a thorough knowledge of the general 
l)rinciples is, however, required to practise 
auy branch of the law, that this objection 
seemed ill-founded. 

With a proper grounding in those prin- 
(.iples which all lawyei-s must acquire, it 



would be well if every younfi; lawyer could 
pursue his studies in some specified direction. 
Most are, it is true, rejoiced to be retained in 
almost any cause, but those who start life 
bent on success cei*tainly would find study in 
unoccupied hours practicable. 

The specialist knows his subject reliably, 
and had we more men proficient in some* 
thing, rather than passably conversant with 
everything, the professions would be much 
benefited, and the sooner one can begin his 
special subjects the more fortunate he will 
be. ^ 

T*HE opening sentences of an article en- 
titled " The Learned Fifth," which ap- 
peared in last week's Jurist, certainly demand 
a word of explanation. It is, indeed, sur- 
prising to see the General Term examination 
papers include questions on International 
Law and on Roman Law, and for ordinary 
students the questions submitted must indeed 
have been posers; but in saying this we do 
not wish to express the opinion that these 
subjects are not important ones to a student 
who wishes to be a broad-minded and well- 
equiped lawyer; and indeed we think that 
with due notice to candidates it would con- 
siderably improve the standing of our Bar if 
these subjects formed a regular feature of 
examinations. Columbia would certainly be 
the gainer; for here only can a thorough 
training in Boman Law be had, and here 
only is International Law given the place in 
the curriculum which it should be given 
eveiy where. 

" One of Us ** has kindly written at some 
length for the laudable purpose of enlight* 
ening the Central Law Journal, He has 
given a few statistics, which may, perhaps, 
add to the information of the JoumaL The 
catalogue is always interesting to consult 
before attempting any vague observations 
and perpetrating imaginary figures. Of all 
professional men, lawyers should be the 
most accurate, and we shall feel the con^ 
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sciousneBs of having performed a brotherly 
deed if we contribute in our " wee sma" way 
to the Journal's care in the future. 

CORRESPONDENCE. 

To the Editors of the Jurist: 

In your issue of April 2l8t you comment 
on the action of the examining committee 
of the Fifth Judicial District in presenting 
to the candidates for admission to the bar 
certain questions on International, Roman 
and Constitutional Law. You declare these 
subjects to be totally irrelevant, inasmuch 
as the " ordinary office student " has no op- 
portunity to acquire knowledge on these 
subjects. Your writer seems to be hope- 
lessly entangled in his ideas of what law is 
and what an examination to the bar means. 
On the preceding page you speak of the 
fact that so many lawyers stand in the 
prominent politick places in the land, and 
you say that "the study of the law strength- 
ens and broadens the mind, gives it an in- 
dependence of thought," etc. Now the 
study of law can have one of two results: it 
can broaden the mind and give well-balanced 
views of social questions and social relations, 
or it can make a man narrow, bigoted, con- 
servative, opposed to all progress, clinging 
to the old simply because it is the old. 
Which of these results the study of law will 
have depends on the way in wnich the stu- 
dent regards the law, t. e., as a science, a 
system of justice, protecting all men and 
punishing wrong, or a mass of rules to be 
studied as one studies a cram-book, to be 
studied without a thought as to the reason 
for the rule or a question as to whether the 
end aimed at is accomplished. The latter 
is the way in .which the "ordinary office 
student" studies law; hence, no doubt, the 
introduction of Quch questions seemed to 
him a great injustice. But are we to lower 
the standard of admission to the bar out of 
pity to the "ordinary office student," or shall 
we require him to fit himself in such a man- 
ner that he shall not disgrace the bar after 
his admission? 

It must be apparent to every one that a 
knowledge of Constitutional Law is of the 
highest importance to a lawyer, since our 
National and State constitutions are the 
very basis of our law. Our peculiar system 
of government, consisting of 38 semi-in- 
dependent States, in many respects in the 
eyes of the law foreign to each other, would 



of itself make a knowledge of International 
Law absolutely essential to a lawyer's 
thorough equipment, to say nothing of the 
intricate questions which continually arise 
in our commercial relations with foreign 
countries. And surely an acquaintance with 
the Roman Law cannot fail to be a helj), 
when we recall the historical significance of 
that system, and the fact that it is to-doy 
the basis of the law of all Continental Europe 
and of our systems of equity and admiralty, 
and that many of its rules have been bodiiv 
incorporated in our common law because ot 
their acknowledged superiority. 

Your writer speaks of the "utter iirele- 
vancy of such questions in an examination in 
Municipal Law," meaning thereby the ad- 
mission to the bar. An examination for ad- 
mission to the bar means far more tban an 
examination in Muuicipal Law; it means an 
examination in the whole field of law, with a 
view to ascertain how clearly the ai)plicr.iit 
has grasped the principles of the law and \ho 
methods to be used in applying tbeni ; it is 
not meant to ascertain special knowledge on 
a single point, but general knowledge of the 
whole subject 

We all know that far too many incompetent 
men are members of our bar; men who fail 
utterly in ability to conceive of law as a 
science, but look upon it as a weapon to be 
employed to gain an advantage fiom another. 
We see our text-books, year by year, drop- 
ping all discussion of principles, and becom- 
ing mere collections of case law. Many of the 
reports sliow that the judges aie governed 
wholly by precedents, and act on these, with- 
out a thought of the neceasity of an advance 
in legal principles to keep pace with the ad- 
vance in civilization. We are too superfit ial 
in our knowledge of law. 

Knowing all this, we ought not to deride 
and sneer at any attempt to raise the stan- 
dard of legal requirements, but we ought to 
applaud any movement that will force the ap- 
plicant for admission to acquaint himself with 
the thoughts of great juristn, and insure that 
he has studied the underlying prineipleR and 
not simply recited ceitaiu rules, parrot-like, 
and claimed admission in consequence, as if 
he had a vested right thereto. 

Edward L. Heydeckkr. 
*«>» 

To the Editors of the. Jurist : 

1 have read the article in the CnUrcl Imw 
Journal, of April 17th, concerning the Colum- 
bia Law School, and, for the good of our 
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College, I think it deseryes an answer. 
Apart from the fact that it is a mass of mis- 
statements, it deserves consideration as 
showing the lamentable condition of the 
American bar, when a leading — (I presume 
a leading — tiie Journal is very well gotten 
up) — when a leading law paper can publish 
an editorial which unites the snobbishness 
of ignorance to the ignorance of snobbish- 
ness, and can print without compunction 
sentences which treat education and '' silly 
dudism " as synonymous. The Journal wants 
Columbia to make its LKB. course three 
years. Very good; but the Journal should 
not say what it knows to be untrue, that the 
course is of tiiat length at Yale. It Ib two 
years there, and even at Harvard the degree 
may be contained in two years by any one 
choosing to do the work. Then the Journal 
speaks of 220 graduates at Columbia and 75 
at Y^e. This Ib absurd. Yale has less than 
70 students, all told, this year, and a very 
siuall percentage of them are graduates. 
The Journal next states that the N. Y. Court 
of Appeals has placed graduates on a footing 
with non-graduates as to admission to the 
bar. More ignorance. Graduates are ad- 
mitted to the New York bar after two years 
of study, non-graduates after three. And so 
on. The JournaTs misinformation Ib only 
limited by the length of its article. 

But all this would not matter so much, if 
it were not part of an attempt to sneer at 
the effort to make educated lawyers the rule 
instead of the exception. I hope the Journal 
does not voice the sentiment of the West on 
this subject; here in the East the feeling is 
daily growing stronger, that we must raise 
the character of the bar by making lawyers 
really what they always have been in the es- 
timation of the public: the learned class of 
the community. If Columbia will take one 
bold step toward that end, the work, for 
New York and for the far West, where we 
send so many lawyers, will be half done. 
Then the gasps of prejudiced ignoramuses 
will not aSfect us and will not prevent the 
onward movement 

One of TJa 



JUNIOR NOTES. 
( Oofiiinuedfram page 95. ) 

All that a careful conveyancer could reason- 
ably do would be to search against John 
Jones from {remote dMe) to March 

3d, 1880; W. Smith's, from March Isl^ 1880, 



to May 5th, 1883; and Joseph David's, from 
May 2d, 1883, to present time. 

As a matter of fact, Smith gave a deed to 
one Jenkins, with covenants of warranty, on 
May 1st, 1878, which was recorded same day 
or before March Ist, 1880. Jenkins' title is 
prior and perfect, but no search would dis- 
close it. 

(486)' Code Civ. Pro., §374. The right 
of a person to the possession of real property 
is not impaired or i^ected by a descent 
being cast, in consequence of the death of a 
person in possession of the property. 

(488) Code of Civ. Pro., §§ 369. 370 and 
372. 

(490) In connection with Note 3, on page 
139. 4tii ed., see Note 3, page 145. 

(498) Code of Civ. Pro.. § 392. 

(610) Code of Civ.Pro., §362-365. 398.€tc 

(515) U. S. Bev. Statutes, §§ 2307, 2490. 

(518) N. Y. Const, Art 1, § 18; 7th ed. 
R.S., VoLin, p. 207. 

(536) 2 R S. 656. § 3. Whenever any per- 
son shall be outlawed upon a conviction for 
treason, the judgment thereupon shall pro- 
duce a forfeiture to the people of this State, 
during the lifetime of such person, and no 
longer, of every freehold estate ia real prop- 
erty, of which such person was seized in his 
own right at the time of such treason com- 
mitted, or at any time thereafter; and of all 
his goods and chattels. 

Gerard's Titles to Real Estate, pji.^es 635 
and 636. In connection with tities by Escheat 
and Forfeiture. 



GENE.'UL NOTES 

Members of Columbia College attending 
the opening of the League Base-ball season, 
at the Polo Grounds, on Friday, May Ist, are 
requested to take seats on the right centre 
of the Grand Stand. 

A regular meeting of the Academy of 
Political Science will be held on Monday 
evening. May 4th, at 8, in Boom 44, Hamilton 
Hall, Columbia College. Paper by Frank J. 
Goodman, Esq. ; subject "The United States 
Treasury Department." 

In the base-ball game against Stevens In- 
stitute, Columbia won by 10 to 8. R C. 
Gordon pitched, M. F. Lyon played at first, 
McElwain and Ayrault at centre and right 
field, respectively. The law school is thus 
well represented in the nine. 

The Seniors have found Pro! Chase's re- 
view in Eridence particularly valuable. 
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COOiflCATION. 

Some time ago, I can't exactly recollect 
when, I saw a newspaper report of a lecture 
deliTered by Mr. Dayid DucUey Field before 
a New York law school, in which a civil code 
was, of course, the chief subject of discussion. 

If I remember rightly, the main points 
made by Mr, Field were that the Code would 
greatly reduce the number of law reports, and 
would enable the ordinary business man to 
ascertain the law for himself, without the aid 
of counsel Upon the first point I suppose 
you agree with Mr. Field, because I notice 
that the Law Jouemal most generaUy does 
agree with Mr. Field in whatever he has to 
say upon this subject. But inasmuch as one 
of your numerous and useful occupations is 
to edit law reports, which I have to buy, it is 
possible that we may look at the subject 
iram different points of view, and it is for a 
few remarks from my point of view I ask 
you to indulge me wiui a little space in yonr 
excellent joumaL 

Is it true then that a Civil Code will di- 
minish the number of law reports? Patrick 
Henry is reported to have said we ''have no 
way of ludging of the future but by the 
past" A very small portion of the law of 
this State — that relating to practice— has 
been codified, and by no less a person ^han 
Mr. David Dudley Field himself. 

If since the adoption of the Code of Civil 
Procedure there has been fewer law reports 
ujpon the subject of practice than before, Mr. 
field has proved his case. If on the con- 
trary such reports have greatly, immensely, 
increased, it is fair to presume that upon this 
point at least Mr. Field may be mistaken. 

What are tiie facts? Prior to the adoption 
of ttie Code of 1848 the State Jaw and equity 
reports were contained in about 96 volumes, 
covering the period from 1799 to 1849 or 
1850, say fifty vears. A few pages in these 
reports were aevoted to civil and criminal 
practice. I calculate that if we sav that the 
raace assigned to cases of civil practice 
alone was equid to six volumes of the ninety- 
six, it will be a liberal allowance. No re- 
ports were limited to practice cases alone. 
Many years of legal experience had made 
the practice familiar to bench and bar, and 
no such reports were necessary. But in 
1848 the Legislature passed the Code of 
Procedure, in which Mr. David Dudley Field 
had simplified the rules of practice and had 
made them certain, so that an ''ordinary 
buaineas man" could understand them with- 



out difficulty. The result must be extremely 
gratifying to those who hold with Mr. Field 
that the multiplication of law reports is an 
eviL Within the last thirty-five years, aside 
from the casea of practice in the regular 
reports — at least three times as numerous 
as in the preceding fifty years — and taking 
only the volumes I find in our own library, 
there have been issued 113 volumes of re- 
ports relating to practice alone as against 
ninety-six volumes of reports upon all sub- 
jects prior to I860. Judging by this in- 
stance, which is certainly a fair teist, it does 
not seem to me that Mr. Field's plan for 
reducing the number of the reports has 
proved an unmixed succesa It has taken 
an average of over three volumes of reports 
a year to judicially establish Mr. Field's 
meaning in a brief statement of the succes- 
sive steps for enforcing the rights of a party 
in a court of justice, a very snudl and com- 
paratively unimportant part of the law of 
this State. How many will it take when he 
has collected all the rules governing the 
numberless relations of an advanced and 
complex civilization sawed off and stretched 
out to fit into his Procrustean bed of a 
Code? 

Nor is it true that the proposed Code, or 
any Code, will render the present reports 
unnecessary. In all cases the courts will 
first consider what the law was before the 
Code was adopted. They will then con- 
sider whether or not the Code has changed 
the former rule, and if so, in what respect. 
Every section, sentence and line will need 
judicial construction, and a knowledge of 
the law prior to the Code will be to an indis- 
pensable requisite to such construction. 
Indeed the only difference between a legal 
svstem without a Code, and with one, is 
this : without a Code, the judges decide what 
the law is; with a Code uie Legislature at- 
tempts to state what the law is, and the judges 
decide what the Legislature meant — ^in nine 
cases out of ten the most difficult task of 
the two. 

If you do not agree with me, look at the 
decisions of the courts construing the 
''statute of frauds." This subject (the in- 
validity of contracts not attested by certain 
formalities) has always been embomed in a 
Code, and I know of no questions that have 
been more discussed, or upon which courts 
have more widely differed, than upon those 
arising under this statute. ''Every special 
promise to answer for the debt» default of 
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miscarriage of another person shall be void 
unless such agreement, or some note or 
memorandum thereof, expressing the con- 
sideration, be in writing." Is not the clause 
above quoted perfectly plain ? Would Mr. 
Field's future expounder of the law, the 
" ordinary business man," hesitate a moment 
as to its meaning? A promise to pay the 
debt of another must be in writing and the 
writing must name, mention, or set forth 
the consideration for the promise. Could 
anything be clearer? Yet as a matter of 
fact no question has been more fiercely dis- 
puted in the courts of this State than the 
meaning of the words, "expressing the con- 
sideration." Decision after decision of the 
Supreme Court and the Court of Appeals, 
diametrically opposed to one another, ap- 
peared from time to time, and no latwyer in 
tho State could tell with any certainty what 
thoy did mean. Finally the Legislature 
cut the Gordian knot by striking the words 
out of the Statute. 

It is hardly possible that Mr. Field has 
used language in his Civil Code more plain 
and distinct than the language I have 
quoted, and if the Code shall be adopted 
there will ba hundreds and thousands of 
just such conflicts as to its meaning. The 
evil would not be so extensive if a Code were 
ever allowed to remain as settled by the 
courts. 

But the passage of the Code is always an 
invitation for some one to try his hand at 
another. In some twenty-five years, by the 
expenditure of vast sums of money, and aid 
of the judicial decisions in the 113 volumes 
to which I have referred, the Field Code of 
practice became a most excellent system. 

Then an inscrutable Providence raised up 
Mr. M. H. Throop, who at once applied him- 
self t^ the grateful task of unsettling the 
rules of practice, and for the last eight years 
the courts have been engaged in a desperate 
and generally unsuccessful attempt at find- 
ing out what Mr. Throop meant. 

In 8pite of these considerations, Mr. Ed- 
itor, the probability is that sooner or later 
we shall have a Civil Code, and that it will 
be Mr. Field's Code. 

The reason is that with a body like our 
Legislature, a single strong-willed, per- 
sistent, powerfully connected man like Mi\ 
Field, who is willing to spend his time and 
monfjy for a particular object, is likely to be 
more influential than all the other members 
of the bar, busy with their own affairs. The 



"malice prepense" with which Mr. Field, at 
the age of eighty, "hangs on" to his fac- 
ulties, apparently for the sole purpose of 
pushing this Cooe through the Legislature, 
is in. itself a menace to the peace of the 
lawyers of the State. I would not shorten 
his valuable life, or abridge for a single 
moment his time for repentance (a man who 
has written half a dozen Codes must have a 
great deal to repent of), but why, I ask, if 
he means fairly by the public, does he not 
show some sign of old age? 

Why is it that "his eye is not dimmed, nor 
his natural force abated?" 

Why is that when; according to all the 
authorities the "grasshopper" ought to be 
a "burden" to him, no insect lighter than a 
policeman's "locust" seems able to affect in 
the least his iron endurance. I cannot re- 
press the melancholy thought, Mr. Editor, 
that long years from now, when you and I 
have "gone over to the majority," and the 
cold marble is recounting our dubious 
virtues to an incredulous posterity, Mr. 
David Dudley Field will be cheerfully cele- 
brating his hundi-ed and twentieth birthday, 
making speeches before countless commit- 
tees of the Senate and Assembly, and 
misleading t'le callow youth of the pro- 
fession by lecturing before all our law 
schools on the virtues of a Civil Code. 
Against such an adversary the opposing 
lawyers, who are more or less mortal, and 
subject to natural decay, have little chance 
of success. 

I am not a prophet, nor the son of a 
prophet, but I think I can foretell the result 
of a Civil Code. Scores of years and mil- 
lions of money will be spent in the en- 
deavor to ascertain and fix the rules of law 
so that they shall be as definite and certain 
as they are now. Then some new codifier, 
with the same laudable desires to hand his 
name down to posterity which actuates Mr. 
Field, wiU obtixin the permission of the 
Legislature to unsettle the settled law, so 
that it can be settled over again. And the 
judicial construction of these Codes will be 
contained in hundreds of volumes of new 
reports, which you may perhaps edit, and 
which the profession will certainly have to 
buy. And the "ordinary business man" 
wont understand the law as well as he does 
^ow, and will pay more money to be told. 
And this is what you call "making the law 
simple and cheai^!" — ^Esek Cowen, in Albany 
Iaiw Journal 
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A VERY EARLY CRIMINAL TRIAL 

In the course of recent reading I came 
across an amusing and instructive account of 
a criminal trial occurring in England about 
six hundred years ago (say A. D. 1302), and 
but a few years, comparatively, after the en- 
actment of Magna Charta. It not only illus- 
trates the manners and customs of the time, 
but sheds light on the mode of making use 
of " benefit of clergy," of " trial by one's peers," 
of challenging jurymen, of refusing counsel 
to prisoners on trial for felony, and of judicial 
protection and countenance to an abashed 
prisoner, which are, in some respects, the 
glory and in others the shame of English 
criminal law. 

The account of the trial is in Latin, and I 
have ventured to give a free translation of ii 
The reporter of the case performs a peculiar 
function in making side remarks as he goes 
along, by way of criticism and suggestion. 
I shall follow his practice, and, in passing, 
throw in some modem explanations in 
brackets. 

Curiously enough, though the account of 
the trial is perfectly authentic (being found 
in ancient English court papers), neither the 
name of the judge, nor of the prisoner, nor 
of the reporter is ascertainable. Nothing 
is known of the prisoner except that he is 
"Sir Hugh," and was a knight, presumably 
of " gentle blood." For convenience sake, 
the various actors will bear assumed names, 
taken from the same old papers, also illus- 
trative of the times. The prisoner will 
appear as Sir Hugh Bad; the Judge, as " his 
Honor, Judge Tynterel," and the reporter 
as " Adam Worry." Sir Hugh had a service- 
able friend, whose name was '* Leyr," a 
personage useful in court matters even in 
our own day. 

The case opens with a presentment by *Uhe 
twelve of Y," (apparently acting as a gi*and 
jury), to the effect that Sir Hughhad committed 
the offence of rape, with the usual legal state- 
ments and descriptions of the offence. He 
was thereupon brought to the bar (ad baiTcan) 



by two persons, perhaps his bail. Tynterel 
thereupon said to one of them, named Brian: 
''I understand that this man is your relative; 
you may stand by him and give him your 
countenance, but you must not advise hiuL " 
Brian replied: "lliat is true, he is my rela- 
tive; but, that 1 may not be suspected of 
having anything to do with the controversy, 
I will take my leave." And so this very pru- 
dent and circumspect relative depaii^ed. 
Then Tynterel said to the prisoner, "Sir 
Hugh, there is a presentment against you, 
that you have committed the crime of rape^ 
etc. ; how do you propose to defend yourself? " 
Then Sir Hugh: "Your Honor, I ask for 
counsel Give me counsel, that I may not 
be tripped up in the king's court for want of 
counsel" Then said Tynterel, "You ought 
to know that the king is a party in this case, 
and prosecutes you ex officio^ and in such a 
case the law does not permit you to have 
counsel against the king — indeed, if the wo- 
man had been prosecuting you, you should 
have had counsel against her, but not against 
the king. Accordingly I now order, in be- 
half of the king, that all the pleaders who 
are here in order to be of your counsel, shall 
depart" Mr. Worry tiien interposes that 
all the counsel are removed. 

Tynterel resumes: "Hugh, respond; the 
deed charged against you is possible, it is 
your own deed, and you can respond very 
well without counsel, whether you committed 
it or not The law is common to all, and 
must be uniformly administered, and the law 
is, that when the king is a party ex officio^ 
you shall not have counsel against him." 
He then proceeds to make this remarkable 
statement, which he must apparently have 
done in a manner not audible to the by- 
standers, while he was certainly heard by the 
inquisitive Mr. Worry. "If I, in opposition 
to the law, should give you counsel and the 
'country' (meaning the jury) should be 
with you, as, please God> they may, then 
the common talk would be that you had been 
set free by the favor of the Justice. So I do 
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not dare to award you counsel, and you 
ought not to ask it; 80 answer/' Sir Hugh 
said no more about counsel 

[This absurd and barbarous rule, denying 
a prisoner, charged with a felonious crime, 
the privilege of stating his case by counsel, 
rooted in the very outset in the system of 
trial by jury, continued unchanged in Eng- 
land, except in cases of high treason, down 
to the memory of men now Uving. There 
was a preposterous idea prevailing that the 
judge ^ould be, as it were, counsel for the 
prisoner. The rule applied to all: to the ig- 
norant, the deaf, the young. Nothing, how- 
ever, could shake the rule, until it met with 
the terrible and scathing invectives of Sidney 
Smith, in the Edinburgh JReview, in 1826, 
where he maintained at length the proposi- 
tion set forth vdth Holies that a prisoner 
once accused of felony ought to have the 
same power of selecting counsel to speak for 
him as he has in cases of treason and misde- 
meanor, and as defendants have in all civil 
actions. This almost seems incredible. 

Counsel were allowed for the first time by 
6 and 7, WiUiam IV. C. 114 (1836-7). 

It is very noticeable that the Justice in the 
present case feared to allow counsel, because 
of the public opinion of the time. The 
people demanded an impartial administia- 
tion of the laws against knights and nobles 
as well as common men. The Judge did 
not dare to face the opinion. A sound public 
opinion was then as now a healthy check 
upon the administration of criminal justice]. 

Sir Hugh next takes up his defence, and 
instead of pleading not guilty, he pleads in 
opposition to the jurisdiction of the couii. 
He played the following card. He said, 
"Your Honor, I am a clergyman, and I ought 
not to be called on to respond without my 

* ordinary '" (meaning the bishop or ecclesias- 
tical superior). Then said the judge, ap- 
parently astonished, " Are you truly a clergy- 
man?" Whereupon Sir Hugh replied, "It 
is true : I have been a rector of the church 
of N." Then the Bishop appeared in court, 
and said to the judge, "I demand him as a 
clergyman." Whereupon Sir Hugh cried, 
exultingly, " You hear what he savs. ' But 
said the Judge, " I say that you have lost 
the * benefit of clergy,' because you are 

* bigamous,' that is, you married a widow, and 
you must answer, whether when you manied 
your wife she was a vir'gin or not, and you 
may as well tell the truth at once as to seek 
any evasion, for I shall immediately submit 



the matter to the countiy " (the jury). We 
may hope that Sir Hugh, being a knight, was 
a man of a truthful disposition, but he was 
on trial for a vile crime, and, if convicted, 
subject to a terrible punishment involving 
personal mutilation. So he put a bold face 
upon the matter and said, without the quiver 
of a muscle, " My vrife was a virgin when I 
espoused her." Then said Tynterel, "I must 
find out the truth of this matter, right away.*' 
So the reporter says he asked "the tv)el*:e*' 
and they declared upon their oath that she 
was a widow when Sir Hugh married her. 
Mr. Worry thereupon remarks that it was a 
noteworthy thing that Tynterel did not ad- 
minister a cumulative oath to the jury for 
this purpose. Then the Court said, "You 
must respond not as clergyman but as a 
layman, and you must submit yourself to 
these twelve * honest men,' who are unwill- 
ing to lie for the king. " 

[This is certainly a very graphic description 
of the way in which even a man of militaiy 
rank would strive to pass himself off as a 
clergyman in order that he might escape the 
dreadful severities of a criminal trial and 
punishment in the king's court Had Sir 
Hugh been successful in his plea to the juris- 
diction of the Court he would have been 
handed over to the bishop who claimed him. 
His trial before him would have been a farce. 
At most, if convicted, he would have been 
sentenced to be branded in the hand, and 
the sentence would very likely have been 
carried out with a cold iron. This it was to 
have "benefit of clergy," and this existed 
down to the time of the American Revolution, 
when a new plan of punishment by imprison- 
ment and transportation to a penal settlement 
took the place of the former barbarous 
methods (applicable to the laity), while un- 
meaning privileges were swept away, and the 
same iiiles of punishment were applied to 
all, without distinction of clergy and laity. 
When the case now in hand was tried, the 
distinction between the two classes was a 
real one; before it was abolished, it was 
merely a Une drawn between those who 
could read and those who could not The 
case seems to show that a clergyman then 
could be married, except to a widow, but 
whether this was canon law or only Ty nterel's 
law may be open to 'discussion.] 

Sir Hugh, baffled in his plea of being a 
clergyman, tries another plan. He objects 
to the jury, who ai-e ready in court to try 
the case. He makes two points: one is that 



Digitized by 



Google 



Thx Oolumbu Jubibt. 



103 



he is accused by them, and that accordingly 
he will not consent to be tried by them. Tttie 
meaning of this would seem to be that the 
mme men are assuming to act both as a grand 
jury and a petty jury. Then observing that 
they are men of inferior rank, perhaps yeo- 
men or farmers, he says, " Toiir Honor, I am 
a knight, and will not be judged except by 
my peers" (pares). To this T^terel replies, 
"Since you are a knight, I direct that you be 
tried by your peers," So knights are sum- 
moned to try me case. Then Tynterel says 
further to Sir Hugh, "Do you desire to pro- 
poae any challenges in respect to them?" 
Sir Hugh replies, "I do not agree to them; 
you may take whatever inquisition you de- 
sire ex officio, but I will not agree to them." 
To this Tynterel responds, "If you will con- 
sent to them, with tne help of God they will 
act in your case; but if you will not, and 
refuse to follow the rules of the common law, 
you will suffer the regularly-ordained pun- 
ishment, viz., one day you will be allowed 
to eat, and the next day to drink; but the 
day that you eat you shall not drink, and 
vice verm. When you eat you shall have 
barley bread without salt, and the day you 
drink, water," etc. Mr. Worry pauses at 
this pointy and remarks that the judge said 
" many other things," showing whv it would 
not be a good thing for him to adnere to his 
refusal, and why it would be better to con- 
sent Sir Hugh took the hint, and said, 
" I will consent to be tried by my peers, but 
not by these twelve by whom I am accused. 
Be kind enough to have my challenges read." 
To this the Judge said, " Gladly; let them be 
read, or if you can state any ground why the 
twelve should be removed, proceed orally." 
Then Sir Hugh: "1 desire counsel, for I can- 
not read." Tynterel responds: "No! for 
this affects our lord, the kin^." To this, 
Sir Hugh: "Then you m^ i&e the chal- 
lenges and read them." Tynterel: "No! 
for they must come from your moutL" Sir 
Hugh : " i cannot read. " T^^terel then wakes 
up, and says, "How is this. Sir Hugh? It 
is but a few minutes ago that you were 
claiming the 'benefit of clergy,' and you 
were even rector of a church, and now you 
«ay you cannot read ! Oh, fie I " 

At this point the good reporter Worry inter- 
jects a remark to the effect that Sir Hugh 
stood silent, abashed and confused. Tynterel 
now tries to cheer him up, by saying : "Be not 
abashed; now, if ever, is the time to speak." 
Then the Justice turns to Sir Hugh's friend. 



Leyr, saying, "Would not you like to read 
the challenges of Sir Hugh?" To which 
Leyr replies, "Yes, your Honor; if I only 
had the book which he holds in his hands." 
This was allowed. Then Leyr said, "Here 
are challenges against many of the jury. 
Do you wish that I should read them pub- 
licly?" Tynterel replies, "No I read them 
to the prisoner secretly, because they must 
be uttered by his mouth." And so it was 
done, and the challenges turning out to be 
true, all the disqualified jurymen were re- 
moved and others substituted. The jury 
being obtained, Tynterel said to them, "Sir 
Hugh is charged with the crime of rape. 
He pleads not guilty, and he is asked how he 
desires to be tried, and he sajs by the 
'country* (per bonam pairiam), so he places 
himself upon your decision for better or 
for worse. So we enjoin you to declare upon 
your oath whether Sir Hugh committed the 
offence vnth which he is charged or not." 
The Twelve men say, "We declare that the 
woman was ravished by the 'men' of Sir 
Hugh." Then Tynterel: "Was Sir Hugh 
consenting to the crime ? " The Twelve, " No. " 
Some other questions being asked and 
answered, which brought out the fact that 
there was no ravishment, the Judge finally 
said, "Sir Hugh, because they (the twelve) 
acquit you, I acquit you." 

[This extraordinary trial is of the highest 
interest, as showing trial by jury in its 
earliest infoncv. No authentic case dates 
back of this. There seems to be a mystery 
hanging about this form of trial, in the minds 
of the men of the time. The triers are 
"The Twelve,"— they are the "coun- 
try," the "good country" — "twelve hon- 
est men." They are but seldom called 
a jury. The case shows that the word 
" peers " in the great charter meant political 
equals, and that even a knight might demand 
a jury of knighta Further, there could be 
no trial of the facts unless the prisoner en- 
tered a plea of "not guilty." If he would 
not plead, he must be made to plead, by sub- 
jecting him to extreme torture in regard to 
want of food and diink, and in other respects, 
which the reporter refrained from disclosing. 
This was the ''peine forte et dure " of later 
days, when a prisoner who would not plead, 
in addition to a daily supply of a few morsels 
of loathsome food and a few draughts of the 
vilest water, was to sustain constantly upon 
his person as great a weight of iron as he 
iCkynHnued on page. 105.) 
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COMMENCSMENT 

As the day approaches when the class of '85 
will be sent out into the world to help their 
fellow-men to settle their quarrels in an 
amicable way — or otherwise — interest in the 
Commencement exercises naturally increases. 
The committee having the matter in charge 
is hard at work, and everything points to 
an unusually brilliant success. The fact 
that Mr. Algernon S. Sullivan is to be the 
speaker of the evening assures an interesting 
and amusing oration, and we believe every- 
thing else will be equally up to the high 
standard of our Law School's previous 
Commencements. 

We hear with disappointment, however, 
that the members of the school have been 
very slow in coming foi-ward to assist the 
committee by the purchase of boxes. This 
is not right Surely every member of the 
graduating class wishes to have all his 
sisters and his cousins and his aunts pres- 
ent, and we can assure him that the only 



safe way to get them all seats is to buy a box. 
The Academy has always been crowded in 
the past, and will be this year. A word to 
the wise is sufficient 

The committee has adopted a very equit- 
able scale of prices, and at the j^resent 
reduced rates (five, four and three dollars) 
no one should hesitate about securing a box 
at his earliest convenience, and while good 
boxes are still to be had. 



TN our last issue we published an article by 
Mr. Heydecker criticizing certain state- 
ments that were made in our issue of April 
21st We were glad to receive the letter 
from the gentleman, and published it in pur- 
suance of our policy to make our journal a 
medium for the exchange of ideas between 
members or alumni of our institution. A 
perusal of the communication, however, con- 
vinces us of our duty to call the attention of 
the gentleman and those who may have read 
his letter, to the fact that, in his excitement 
over what he evidently considers a refleo- 
tion on those who are versed in Roman Law 
and the other subjects mentioned, he has 
&iled to distinguished between those topics 
which a young man applying for admission 
to the bar should, under our present rules 
of practice, be versed on, and those which 
should constitute a part of the information of 
a liberally educated lawyer. Far be it from 
us to deprecate the value of careful study on 
these subjects. We consider that it is the 
most valuable course of outside study which 
a student of the law can pursue, but we do 
insist that while the rules stand as they are 
the questions are irrelevant It would seem 
that this proposition was axiomatic. But if 
it were otherwise its truth would be apparent 
to our correspondent, or any other loyal Co- 
lumbia man, if he would consider for a moment 
the regulations of our law school Here a 
course in these subjects is not considered 
requisite; our alma mater confers her de- 
gree of LL.B. on those who are versed in 
the various branches of Municipal Law; on 
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those who are so suocessfal as to pursue 
witti favor the subjects of International and 
Constitutional Law she confers the extra 
honor of her cum laude, thus by the phrase 
intimating that it is something worthy 
of special mention and not an ordinary 
acquirement Does the Columbia Law 
School send out men competent to practise 
their profession or are they only partly 
equipped fledglings who must make up their 
lack of knowledge by further extended study? 
The first general rule of practice prescribes 
the subjects on which a candidate for ad- 
mission to the bar should be examined. It 
enumerates certain general subjects, all in- 
cluded under the general head of "muni- 
cipal law." To these, by amendment, was 
subsequently added the subject of " criminal 
law," and for fear some topic of importance 
might have been omitted under their classi- 
fications, the judges added the sweeping 
clause, " and such additional subjects as to 
the court or committee shall seem advisable." 
Under this head the examiners at Buffalo 
propounded their questions on the objection- 
able subjects, and under this head they 
might have made inquiries in relation to the 
idioms of the Sanskrit language, or in re- 
gard to the customs of the antediluvian 
farmers. 



^•< 



DBOF. LEE desires us to state that a few 
weeks ago, owing to lack of time on our 
part, the Junior Notes were not corrected 
by him, and a few typographical errors 
crept in. In the last number of the Jurist 
this year we shall publish a list of all the 
errors of this kind which have been found 
in either Junior or Senior Notes during the 
season. 



A VERY EARLY CRIMINAL TRIAL. 
(Continued from page 103.) 

could bear, and more, and this untU he died, 
unless he sooner answered. This continued 
to be law until 1828, when, if a prisoner re- 



fused to plead, the humane practice of enter- 
ing the plea of *' not guilty " was adopted. 
The case further shows that the judges were 
inclined to administer the law as humanely 
as its rules would allow, and that a verdict of 
acquittal was deemed to be final The sys- 
tem of challenging jurymen for unfitness, now 
so well established, was at that early day in 
existence, though with this singular qualifica- 
tion, that the challenges must come from 
the prisoner's own mouth, though they might 
be read to him to refresh his memory. There 
is in this trial a complete absence of formality. 
Question and answer pass between judge and 
prisoner, judge and jury, and judge and by- 
stander in rapid succession. Subterfuges are 
speedily detected, and the kernel of the case 
soon reached. On the whole, the judges of 
the olden days set a good example to those 
of our time in a regard for law, respect for an 
impartial public opinion, kindness to a prisoner 
on trial, grasp of questions involved, and a due 
regard for the acts and verdicts of the myste- 
rious '' twelve," who then as now could in gen- 
eral be relied upon to bring a popular, and be- 
cause popular, salutary element into the ad- 
ministration of criminal justice. Though the 
law was severe, and the punishments bai- 
barous, nothing else could effectually quell 
the powerful ruffians who filled the neigh- 
borhood with terror, and dominated all things 
except the king when in the field, or when 
meting out, through the medium of his 
judges, retributive justice in its most awe- 
inspiring forms.] 

Theodore W. Dwioht 



JUNIOR NOTES 

Authorities cited by Prof. Lee in connec- 
tion with Washburn on Real Property. The 
figures in brackets refer respectively to the 
stor and regular paging of Vol. 3, 4th ed. 
All references to the Revised Statutes are 
made to the star paging. 

(*637, 208) Execution Sales, Code of Civ. 
Pro., § 1430-1486. 

(*638, 209) Disposition of decedent's real 
property for the payment of debts, etc., 
Code of Civ. Pro., § 2749-2801. 

('*'539, 211) Proceedings for the disposition 
of the real property of an infant, lunatic 
idiot, or habitual drunkard. Code of Civ' 
Pro., § 2345-2364. 

('*'539, 215) The legislature, (except in 
cases of necessity, arising from infancy, 
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insanity, or other incompetency of those in 
whose behalf it acts,) has no power to 
authorize, by special act, the sale of 
private property, for other than public uses, 
without the consent of the owner. Powers 
V. Bergen, 2 Selden, 358. 

(*540, 219) Code of Civ. Pro., § 1676-1679 ; 
»ee also § 1434 

(*542, 222) Laws of 1866, Ch. 427; 7th 
od., R. S. 1019, § 66. 

(*546, 228) Laws of 1840, Ch. 387. 

(*555, 240) Texira v, Evans, cited, 1 Anstr. 
387. 

An instrument, in the form of a mortgage, 
but containing the name of no mortgagee, 
does not become effectual by its delivery to 
one who advances money upon the agree- 
ment that he shall hold the paper as security 
for his loan. Chauncy a Aniold, 24 N. x. 
330. 

(*666, 242) Vanderbilt r. Vanderbilt, 24 
How. Pr. 250. 

(*557, 246) Waring v. Smyth, 2 Barbour's 
Ch. 133; United States u. Linn, 1 How. 104 

(♦558, 248) A deed executed by one non 
compos mentU is absolutely void, van Dusen 
V. Sweet, 61 N. Y. 379. 

(*660, 254) Laws of 1879, Ch. 249, as 
amended bv laws of 1880, Ch. 300. 

(*664, 258) Laws of 1835, Ch. 275; Hunt 
V, Jackson, 19 N. Y. 279. 

{*567, 267) Laws of 1878, Ch. 300; 1 R 
S., § 8. Eveiy citizen of the United States 
is capable of holding lands within this State, 
and taking the same by descent, devise, or 
l)urcha8e. 

Sec. 9. No title or claim of any citizen 
oi this State who was in actual possession 
of lands on the twenty-first day of April, one 
thousand ei»(ht hundred and twenty-five, or 
at any time before, shall be defeated or 
prejudiced on account of the alienison of 
any person through or from whom his title 
or claim to such lands may have been 
derived. 

(*569, 271) 1 R. S. 738, § 136-148. 

(*570, 272) Atlantic Dock Co. i-. Leavitt, 
54 N. Y., 35. 

(*571, 274) Where a deed, executed in 
Wisconsin, and attested by the seal of a 
court, stamped upon paper, instead of wax 
or a wafer, was offered in evidence upon a 
trial in Arkansas, it was properly received. 
Pillow V. Roberts, 13 How. 472. 

(*576, 281) In connection with § 19, see 
§ 23 on page 286, *678. The rule first stated 
is the bettor. 



Braman v. Bingham, 26 N. Y. 
IRS., 766, 7th ed., page 



(*686, 800) 
483. 

(*690, 312) 
2216. 

(*696, 329) 1 R S., 739, § 147, 148. See 
in connection with these. Code of Civ. Pro., 
§ 1601. The subject is discussed in 31 Al- 
bany Law Journals 335. 

To make the possession of land adverse, 
so as to avoid a deed thereof under the 
statute (1 R S. 739, § 147), such possession 
must be under the claim of some specific 
title. A general assertion of ownership, 
irrespective of any particular title, is in- 
sufilcient Crary v. Ooodman, 22 N. Y. 
170. 

(*697, 336) A person about to engage in 
business may no^ with a view thereto and 
for the purpose ojf securing his property for 
the benefit of himself and his family, in the 
event of losses occurring in such business, 
convey such property to his wife, volun- 
tarily, without consideration. Such a con- 
veyance is fraudulent and void as to subse- 
quent creditors. It must be so declared, 
notwithstanding it be distinctly found that 
the conveyance was made without any intent 
to defraud creditors then existing. Case u 
Phelps, 39 N. Y. 164 

To invalidate a voluntary conveyance, as 
against creditors, it is not necessary that the 
debtor be or believe himself insolvent at the 
time of the grant; it is sufilcient if his sol- 
vency is contingent upon the stability of 
the business in which he is engaged. Car- 
penter V, Roe, 10 N. Y. 227. 

(*599, 345) Clap u. Draper, 4 Mass. 266; 
Green u. Armstrong, 1 Denio 654 



OUR " LEARNED FIFTH." 

The examination in the subjects of the 
" cum laude " course was held on Saturday, 
the 2d insi Profs. Burgess and R M. Smitii 
presided. The number of students compet- 
ing was somewhat larger than last year, and 
included Messrs. Dittenhoefer, Heydecker, 
Hiestrand, Geller, Barrell, Ward, S. W. Col- 
lins, C. H. Collins, Lawson, Strycker, Shan- 
non, Rusch and Kellogg. The competitors 
found the examination easier than tney had 
expected. The questions were as follows: 

L^c-How did the compact of Bense and the 
Golden Bull, of Nuremberg, change the 
character of the German Imperial 
office? 
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IE. — Summarize the Folk Laws of May, 1874. 

m. — ^What was the civil constitution of the 
clergy, as enacted by the French Ck>n- 
stitutioual Assembly of 1791? 

rV* — How was Texas cornected with the 
United States ? Was this constitutional ? 

y. — Ck>mpare the constitution of the Bun- 
desrath with tibiat of the United States 
Senate. 

VL — State the distinction between constitu- 
tional and statute law in the English 

system. 

Vn.— Give the Constitution of the French 
E xecutive Department 

VULL — ^What is the police power as an end 
of commonwealth government ? 

IX. — ^How was the balance of power in Eu- 
rope affected by the Northern war, con- 
cluded at the peace of Neustadt, 1721 ? 

X. — ^What is ambassadorial extra-territorial- 
ity? 

XL — ^What is the doctrine oi posi-liminiumf 



POLITICAL SCIENCE. 



A meeting of the Academy of Political 
Science was held on Monday evening. May 
4th, in Prof. Burgess's recitation room. A 
considerable number of gentlemen was pres- 
ent to hear Mr. Frank J. Goodnow read a 
paper on the* Treasury Department of the 
United States Government. The paper was 
very concise, and showed a deep study in 
botn the history of the department and its 
present organization. Mr. Goodnow began 
by tracing the growth of the present system 
from the original appointment, in July, 1775, 
of a committee of Congress to supervise 
receipts and expenditures. The ideas then 
prevalent, that in a free government the 
legislature must have a band in every- 
tlung, and that nothing must be done ex- 
peditiously by one man which can be de- 
layed by the interference of half-a-dozen 
" guardians of Liberty," gave way gradually 
to the realization of the principle that ex- 
ecutive duties should be attended to by a 
single responsible individual. The outcome 
of tliis was the creation of the Secretaryship 
of the Treasury. It is interesting to note 
that our foreign representatives were asked 
to study the systems in use abroad, and 
that the French rather than the English 
system was followed. 

The organization of the department was 
described at length, but space prevents our 
producingthis part of the essay. Though our 



svstem is much less smooth and complete 
than those of the European nations, Mr. 
Goodnow called attention to one or two points 
in which it is manifestly superior to those. 
The fact, for instance, that a large piirt of 
our appropriations are permanent, and need 
not be voted every year (which is true also 
of all taxes), prevents a political disagree- 
ment between the two Houses of Congress 
from totally crippling the government iu 
France. 

Mr. Goodnow closed by urging that tiie 
principles of civil service reform— and com- 
mon sense — ^be so far extended that certain 
judicial or semi-judicial officers in the Treas- 
ury be given a life-tenure. He requested 
discussion on this point, but the Academy 
so unanimously agreed with him that argu- 
ment was unnecessary. 

The next meeting of the Academy will be 
held on the 18th, when Mr. Bancroft will 
read an essay on " Reconstruction in North 
Carolina." This will close the sessions of 
the Academy for the present season. 

We have received from Mr. Herbert L. 
Satterlee a copy of his dissertation on the 
Political History of the Province of New 
York. The essay was presented to the 
faculty, as part fulfillment of the conditions 
necessary for the attainment of the degree 
of Doctor of Philosophy, and has been ac^ 
cepted by them, we hear, with high praise. 
We hope to have space to review the work 
next week. 



COMMENCEMENT. 

The following arrangements have been 
decided upon: 

The exercises will be held in the Academy 
of Music, M^y 27th, 1885, at 8 p. m. 

Each Senior has received ten invitations, 
each Junior three. 

The class will have seats reserved for 
them in the front of the parquet. 

The class will march in in a body, as- 
sembling for this purpose in the lobby at 
7.45 p. M. 

The following gentlemen will act as 
ushers:— Leon Abbett, Jr., R. S. Babbage, 
Rob*t M. Boyd, Jr., James G. Gardiner. J. 
M. Jones, Coleman R Kissam, Bieme Lay. 
E. M. Boyle, Edward Swann, J. A. Tumbuil 
Wm. H. Turrell and Harvey Vernon. 

The music will be furnished by Bern 
stein. 
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The class will remain standing during 
the address of Prof. Dwight 

Diplomas will be given out alphabetically, 
in groups of ten. 

• <^> • 

GENERAL NOTES 

There are plenty of lawyers in Mexico, and 
plenty of good ones too. But it is very *' bad 
form " to have a sign, and shocking to adver- 
tise. The lawyer's office is at his private 
bouse or suite of rooms, and he says " come 
to my house," instead of ** to my office." His 
office at home is often fitted up in fine style, 
with a library abounding in law books in 
Latin, French, and English, most of which he 
can read quite well in the original. The of- 
fice is often decorated with statuary and pic- 
tures, and perhaps opens on a courtyard 
abounding in flowers and sunshine. He 
dresses in the best siyle, and a light cane, 
black silk hat, broadcloth coat, and " spring 
bottom " trousers seem indispensable to his 
respectability. 

In Mexico the lawyer is held in higher re- 
spect than in many parts of thf United State& 
He has to take a long course of study and 
pass a rigorous examination ; the whole 
course, preparatory and legal, requiiing in 
some States eleven years. The impossibility 
of a gross ignoramus getting through raises 
the general grade of the prof4^ssion far higher 
than in the United State& In the country 
there are many pettifoggers who practise be- 
fore the lower courts, but these do not rank 
as lawyers, and cannot practise in the higher 
courts, llie ''shyster" element seems quite 
unknown among Uie licensed members of the 
bar in the city of Mexico. The judges can- 
not be distinguished from the rest of the bar, 
and are not generaUy as old as in the United 
StatdB. But in all but the very lowest courts 
the judge must be a lawyer, with a certain 
number of years of practice. 

We have been requested to state what, in 
our opinion, is the best Law Journal in 
the United States. 

The JuBiST, friend, the Columbia Jubist. 

Evidence — Proof of Handwbitino by Com- 
parison WITH A Letter-Press Copy. — The 
danger of attempting to prove or disprove 
handwriting by comparing the disputed in- 
strument with specimens of the handwriting 
of the party admitted to be genuine, is well 
known. Experts in handwriting are per- 
mitted to make such oomparisons; judges 
frequently do it when sitting as triers of the 



facts; but it is generally regarded as error 
to submit papers to a jury for the purpose of 
having them make such comparisons.'*' But 
to allow even an expert to testify as to 
the genuineness of handwriting after com- 
paring the disputed instrument with a 
letter-press copy of a letter admitted to 
have been wiitten by the party, would seem 
to be carrying the rule beyond the limits 
of safety. So the Supreme Court of Cali- 
fornia recently held in the case of Spottis- 
wood u Weir. Boss, J., in giving the opin- 
ion of the court, said: "It is quite clear 
that the press copy of the letter was inad- 
missible until the non-production of the 
original was properly accounted for. But 
further than this, an expert witness was 
given specimens of Chambers' handwriting, 
and was permitted to compare them with 
the press copy of the letter alleged to have 
been written by him to Mrs. Weir, and to 
give his opinion as to the genuineness of 
the original of the copy. This was not per- 
missible under any rule with which we are 
acquainted. It is essential that the docu- 
ment whose genuineness is sought to be 
proved should itRelf be produced. When 
the disputed writing is produced, evidence 
resulting from a comparison of it with 
other proved or admitted writings is not 
regarded as evidence of the, most satisfac- 
tory character, and by some courts is en- 
tirely excluded. It would be adding vastly 
to the danger of such evidence to permit 
evidence to be given from a comparison of 
genuine writings with a press copy of the 
writing whose genuineness is disputed. 
Indeed, in this very case, the expert, on 
cross-examination, testified that * it would be 
very dangerous to decide on a press copy 
for sure.* " — Central Law Journal 

Readers .of the article entitled '*The Dis- 
position of the Body after Death," by Mr. 
Francis K Carey, in the last number of the 
American Law Review, need not despair of 
placing their earthly remains out of reach of 
designing heira or conscientious executors, as 
the case may be — not to mention members of 
the legal profession — ^in the hygienic manner 
advocated by the author, for the present 
writer has within a short time been offered 
for $25 a share in a Cremation Society, with 
the promise of large dividends during life 
and a tree cremation afterwards 

• See Mr. Lawson's article on Proof of Handwrit- 
ing by Com^ailson, Am. Law Bev., Aug., 1882, and 
Jan., Feb., 1883. 
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DESCENT AND DISTRIBUTION OF THE ESTATES OF 
INTESTATES IN NEW YORK. 

Although this is a matter of local impor- 
tance, and dependent for the moBt part upon 
statutoiy enactment, yet inasmuch as such a 
large proportion of our students intend to 
practise their profession in this State and 
other States where the law on this subject is 
very similar, it will be highly advantangreous 
to have the piincipal provisions of the statutes 
in relation thereto arranged in a systematic 
manner, so that they can be more easily 
learned and remembered. 

We will consider the subject under two 
divisions: L The rights of the widow, and 
the husband of a deceased wife. IL The or- 
der of succession of the relatives to that 
portion of the estate which does not devolve 
on the widow or widower, or, in case there 
be neither of the latter, to the whole estate. 

L The rights of the widow, and the hus- 
band of a deceased wife. 

A. Real estate. 

1. The wife has her common law right of 
dower in all lands of which the husband was 
seized during coverture. This rignt is a life 
estate in one-third of her husband's property, 
to set off by metes and bounds by the heir 
or commissioners appointed by the court, 
where the nature of the property admits of 
such a division. Where it does not, she is 
entitled to one-third of the rents and profits 
during her life. 

2. Coui'tesy right of the husband in his de- 
ceased wife's property. At common law this 
is a life estate in all property of which she 
was seized during coverture. In this State 
it extends to all her property not disposed of 
by deed or will (Hattield v, Sneden, 54 N. 
Y. 280.) A preliminary requisite to this right 
is that there should have been issue born 
aUve during the coverture. In case there is 
no issue bom, the husband succeeds to no 
right whatever in the real estate of his de- 
ceased wife. 



B. Personal property. 

1. Where the deceased leaves descendants 
the widow takes one-third. 

2. Where the deceased leaves no descen- 
dants, but leaves a parent, the widow takes 
one-half. 

Where the* deceased leaves no descendant 
or parent, but leaves a brother, sister, 
nephew or niece, the widow takes ooe-half 
and in addition thereto the sum of $2,000. 

4. Where the deceased leaves neither de- 
scendant, parent, brother, sister, nephew, 
nor niece, tiie widow takes the whole. 

In the first case the husband of a deceased 
wife has the same right as a widow. 

In the other cases he is relegated to bin 
common law right of administration and 
takes the whole. (Barnes v. Underwood, 47 
N. Y. 361.) 

n. The order of succession of the relatives. 

1. Both real and personal property descend 
to the children or other descendants of the 
deceased. If those to whom the estate is to 
descend are in equal degrees of consanguin- 
ity to the deceased, they take '' per capHa'' ; 
if in unequal degrees they take ''per siiipes,*' 
This rule is applicable to all cases where 
descendants are permitted to represent theii* 
ancestors in the descent and distribution of 
estates. When the descendants take />er 
capita, they take share and share alike. When 
they take per stirpes, each child who is living 
takes such share as would have fallen to him 
had all the children been living, and the 
descendants of each child who is dead take 
the shore that would have fallen to such 
child, had he been living. 

Illegitimate children, in default of lawful 
issue, may inherit real and pei'sonal property 
from their mother as if legitimate. (Laws 
of 1855. Ch. 547.) 

2. Where the intestate leaves no descen- 
dants, but leaves a father surviving. 

Here are three cases: 

(1). Where the estate has been acquired 
by original purchase. 
The father takes the whole estate. 
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(2). Where the estate came to the deceased 
on the part of the father. 

Here also the father takes it alL 

(3). Where the estate came to the deceased 
on the part of the mother. 

(a). Beal estate. 

If the mother be living, the father takes 
nothing. 

If the mother be dead, but there are 
brothers or sisters of the intestate, or their 
descendants, surviving, the father takes a 
life estate. 

If there be neither mother, brother, sister, 
nor descendant of brother or sister, surviving, 
the father takes in fee. 

(b). Personal property. The father takes 
all of this in any case. 

The only cases in which the mother is 
preferred to tiie father is where real estate 
came to the intestate on the part of the 
mother. Here, if there be brothers or sisters 
of the intestate, or descendants of brothers 
or sisters, the mother takes a life interest in 
such real estate; if there be no such brother, 
sister or descendant she takes in fee. And 
in the case of the settlement of the estate of 
an illegitimate child, the mother succeeds in 
default of lineal descendant& 

3. Where the intestate leaves no descen- 
dant or father, but leaves a mother. 

a. Beal estate. 

Where the intestate also leaves a brother 
or sister, or descendant thereof the mother 
takes for life; in other cases she takes in fee. 

b. Personal property. 

Where the intestate leaves brother, sister, 
or representative of brother or sister, the 
personaf property is distributed in equal 
shares to his mother and brothers and sisters, 
or representatives of brothers and sisters. 
In other cases the mother takes the whole. 

Wherever it is stated under the last two 
headings, that the father or mother takes a 
life es^te in real property, the reversion 
goes to the brothers or sisters, or their de- 
scendants, as the case may be, according to 
the rules of collateral inheritance hereinafter 
mentioned. 

4. Where the intestate leaves no descen- 
dant or parent, but leaves bi*others, sisters, 
or their descendants. 

a. Heal estate. The inheritance descends 
to such survivors, if in equal degrees, per 
capita ; if in unequal degrees, per stirpes. Re- 
presentation is allowed ad infinitum, 

b. Personal property. The rule here is 
the same, except that representation is not al- 



lowed beyond the children of brothers or 
sisters. (Suckley's Estate, 11 Hun 344) 

In case the descendants of brother or sister 
are more remote than children, in order to 
succeed to the personal property they must 
stand in the nearest degree of kinship of any 
of his surviving relatives; and among those 
standing in the nearest degree the estate is 
divided per captta. 

5. Where the intestate leaves neither de- 
scendant, parent, brother, sister, nor descend- 
ant of brother or sister. 

a. Real estate. 

Where the intestate has acquired the estate 
by original acquisition, it descends to the 
brothers and sisters of his father and mother, 
or their descendants, in the same manner and 
subject to the same rules under which it 
would have descended to his own brothers 
or sisters, or descendants thereof. 

If the estate came to the intestate on the 
part of either parent, it goes to the brothers 
and sisters of that parent, or their descend- 
ants; and in case there be none of these, the 
estate descends to those standing in the same 
relation to the other parent 

Where a person dies seized of real estate, 
leaving no descendant, parent, brother, sister, 
uncle or aunt, nor descendant of brother, sis- 
ter, uncle or aunt, the estate descends sub- 
ject to all the common law canons of descent, 
including preference of males over females, 
and primogeniture among males, etc. 

b. Personal property. 

This is distributed among the next of kin, 
share and share alike, the degree of consan- 
guinity being reckoned according to the rules 
of the ci^l law, t. e., counting upwards from 
the intestate to the conmion ancestor, and 
then downwards to the person claiming re- 
lationship, reckoning a degree for each per- 
son both ascending and descending. 

In all eases relatives of the half blood take 
equally with those of the whole blood in the 
same degree, " unless the inheritance came to 
the intestate by descent, devise or gift of some 
one of his ancestors, in which case all those 
who are not of the blood of such ancestor, 
shall be excluded from such inheritance/' 

Doubt exists as to whether relatives of the 
half-blood would inherit ii> cases where the 
estate descends under the canons of the com* 
«ion law. 

ORNBBAL BKMARKa 

Descendants and relatives of the intestate, 
begotten before his death, but bom there- 
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after, succeed in the same manner as if they 
had been bom in the lifetime of the intestate, 
and had suryived. 

Those having the right of succession to 
real estate acquire title to the property im- 
mediately on tiie death of the ancestor, while 
the title of those having the right to the per- 
sonal property is perfected oj^y by adminis- 
tration. 

All the rights hereinbefore mentioned are, 
of course, subject to the payment of the debts 
of the intestate, except the widow's right to 
dower. The personal property is the primary 
fund for the payment of aebts, and Uie re^ 
estate is only a secondary funcC resortable to 
after the personality is exhausted. The heirs- 
at-law take it subject to the payment of such 
debts. * Ck>ntrary to the rule of the common 
law, if a debt is secured on land, the 
mortgaged premises are now the primary 
fund for its payment^ personal property the 
secondary. 

The deceased has full power of alienation 
by deed or devise, and can cut off any or all 
of these rights, with the following exceptions: 

1. Dower rights cannot be barred without 
the widow's consent. 

If pi*ovision is made for her by will, and her 
right of dower devised to some other person, 
or a provision is made for her clearly in- 
consistent with her enjoying the right of 
dower, she has an election between the pro- 
vision and dower. (Sullivan u Mara, 43 
Barb. 523.) 

Unless within one year after the death of 
her husband she shall enter on the lands 
assigned to her for her dower, or shall com- 
mence proceedings for the recovery thereof, 
she shall be deemed to have elected to take the 
testamentary provision. (1 R S. 742; Grout 
1), Cooper, 9 Hun 326.) This is rather ap 
apparent ttian a real exception, inasmuch as 
a widow's dower is not considered a part of 
the husband's estate. 

2. Corporations. 

These bodies politic were exempted from 
the statute of wills. No devise of lands 
therefore can be made to them unless they 
are authorized by their charter or the general 
act under which they are incorporated, to take 
in this manner. 

Most corporations are so authorized, but 
reference should be made in each case to the 
incorporating act to ascertain whether or 
not it contains such a provision. 

There are certain restrictions of a general 



nature which shotdd be borne in mind and 
which we will enumerate. 

By the laws of 1850, Ch 360, it is enacted, 
" No person having a husband, wife, child or 
parent, shall by his or her last will and testa- 
ment, devise or bequeath to any benevolent^ 
charitable, literary, scientific, religious or 
missionary society, * * * more than one- 
half part of his or her estate, after the pay- 
ment of his or her debts (and such devise or 
bequest shall be valid to the extent of one- 
half, and no more)." 

Societies and clubs incorporated for social 
and recreative purposes under the Laws of 
1865, Ch. 368, are restricted from taking a 
devise or bequest, as foUows: 

(1) They cannot take in that manner where 
the dear annual income of the devise or 
bequest exceeds the sum of $10,000. 

(2) No person leaving a wife, child or 
parent, shall devise or bequeath to such 
corporation more than one-fourth of his or 
her estate, after payment of his or her debts, 
and such devise or bequest shall be valid to 
the extent of such one-fourth, and no such 
devise or bequest shall be valid in any will 
which shall not have been made and exe- 
cuted at least two months before the death 
of the testator. 

The same restrictions are placed on cor- 
porations of a benevolent, charitable, scien- 
tific or missionary character, incorporated 
under the Laws of 1848, Ch. 319. 

To the Editors of the Columbia Jurist: 

Gentlemen: — ^I regret to say that circum- 
stances oblige me to sever my connection 
with the active management of the Jubist. 
Finding myself at variance with my colleagues 
in regard to many important matters, and 
particularly concerning certain measures 
which I have advocated as tending to raise 
the standard of both the Columbia Law 
School and the New York bar, I feel unwill- 
ing to remain as an obstacle to the policy 
favored by my associates. 

In resigning my present position, I wish to 
express my keen appreciation of the deference 
shown me by a majority of my colleagues 
whenever mv views have difiered from theirs, 
and to bid the JuBibT an even greater success 
in the future than it has had in the past. 
Henbv Habmon Neill. 



0rdei*8 are now being taken for bound 
copies of VoL L Price in sheep, $2.00; 
cloth, $1.50. 
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Weightier matters in the shape of appropriar 
tive jobs engross their attention. There was 
nothing to be made out of the Code, one way 
or the other, so but little time could be 
spent on it Mr. Field will, of course, have 
it resurrected next year. Until then the 
public must be contented with the old com- 
mon law as laid down in the reports. 



TERMS: 

Hubtteripllon to the end cf term, 90 nmmber; - $1,00 
Sintfie Nytntirm, ..... /i; eent» 



*«* CoDtribu lions solicited from all students and 
graduates of the College. 

%* All communicatioos should be addressed to 
the Columbia Jurist. Columbia Collie, New Tork. 

TiUB Jurist is for sale at Gould's Law Blunk 
Depository, 168 Nassau Street; and at the news 
stands in the Equitable Building and In the Astor 
House. 



THE CODE. 

The Legislature has again laid away the 
Field Code to rest, for another year at least. 
Its suppoiiei-s were confident to the last^ and 
the management of it was entrusted to skil- 
ful hands, but its opponents were well or- 
ganized, and cai-ried the day. 

The subject of codification is one of deep 
interest to members of the legal profession, 
and men of the most eminent ability are 
arranged on both sides; but it is a subject 
on which the average member of the Legis- 
lature is not competent to form an opinion. 
The majority realized that it was a trifle 
beyond them, and that the passage of the 
Code might be productiye of consequences 
which they could not foresee, and conse- 
quently they killed it. This spirit of con- 
servatism in our Legislature is as refreshing 
us it is rai'e. U he debates on the measure 
in the Legislature were confined to a very 
few gentlemen, and it is safe to say that not 
one-half of the members have ever read it 



HTHE verdict of the jury in the trial of Short 
for his assault on Phelan, adds another 
blow to the public confidence in the present 
system of trial bj jury. It is a disgrace 
that such a verdict, in view of the testimony, 
should have been rendered, and i^ as has 
since appeared, there was any misconduct on 
the part of any of the jurymen, the offenders 
should be summarily punished. 

We think that the great fault of our jury 
system is the numerous exemptions from 
jury duty. It is a very difficult thing to find 
a man of any ability who is not so exempt 
In the country they join a volunteer fire 
company, and in the city a militia company, 
solely for the purpose of escaping jury duty. 
We admit that at times it is a hardship to be 
obliged to perform this duty, but it is necessary 
to the success of the system, and if a man is a 
good citizen he will not shirk his responsi- 
bilities in this respect He should be vrill- 
ing to sacrifice something for the benefit to 
the community which the jury system would 
bring if men of sense and integrity could be 
found to serve. Until they are found, and 
do serve, scoundrels of the Short type will 
continue to outrage the law with impunity. 

r\N the third of February last the Colxjm- 
BiA Jurist, with four pages of reading 
matter, made its appearance. With the 
second issue the reading-matter was in- 
creased to eight pages, and has so continued. 
Thanks to the kind support of the profes- 
sors and others who have contributed to its 
columns, and the liberal subscriptions re- 
ceived from without as well as within the 
Law School, it has proved a succesa In 
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order to farther extend its usefulness an J 
place it on a firmer foundation, the Coluicbl\ 
Jurist PuBLiSHiNa Gompant, with a Capital 
Stock of one thousand dollars, in shares of 
five dollars each, has been organized, and 
the original owners of the Jubist have 
assigned over all their interests to it The 
names of the officers and trustees are as 
follows: 

Edward Francis McCaskie, President; 
Oeorge G. Fry, Vice-President; Richard G. 
Babbage, Treasurer; Charles W. Smith, 
Secretary. Trustees: Edward Francis Mc- 
Caskie, George G. Fry, Henry H. Neill, 
Chas W. Smith, Richard G. Babbage. 

A limited amount of the Capital Stock in 
now offered for sale. 



TATE publish, at Mr. NeiU's request, his 
letter of resignation from the Board 
of Editors of the Jubist. Our intercourse 
with Mr. Neill has been most x^l^ascmt, and 
we sincerely regret his withdrawal from his 
official connection with the Jubist. We did 
not think the difference of opinion he men- 
tions vital; but Mr. Neill knows his own 
position, and has, doubtless, in regard to that 
position, taken his action advisedly. 



^•^ 



JUNIOR NOTES. 

Authoiities cited by Prof. Lee in connec- 
tion with Washburn on Real Property. The 
figures in brackets refer respectively to the 
star and regular paging of Vol. 3, 4th ed. 
All references to the Revised Statutes are 
made to the star paging. 

(♦609, 361) 1 R a 738. 

Sec 136. The mode of conveying lands by 
feoffment with livery of seisin, is abolished. 

Sec 137. Every grant in fee of a freehold 
estate, shall be subscribed and sealed by the 
person from whom the estate or interest con- 
veyed is intended to pass, or his lawful agent; 
if not duly acknowledged previous to its de- 
livery, according to the provisions of the third 
chapter of this Act, its execution and delivery 
shall be attested by at least one witness; or 
if not so attested it shall not take effect as 
against a purchaser or encumbrancer, until 
so acknowledged. 



Sec. 138. A grant shall take effect so as 
to vest the estate or interest intended to be 
conveyed, only from its delivery; and all the 
rules of law now in force in respect to the de- 
livery of deeds, shall apply to grants hereafter 
to be executed. 

Sec 139. No mortgage shall be construed 
as implying a covenant for the payment of 
the sum intended to be secured; and where 
there shall be no express covenant for such 
payment contained in the mortgage, and no 
bond or other separate instrument to secure 
such payment, shall have been given, the 
remedies of the mortgagee shall be confined 
to the lands mentioned in the mortgage. 

Sec 143. No greater estate or interest 
shall be construed to pass by any grant or 
conveyance, hereafter executed, t£an the 
grantor himself possessed at the delivery of 
the deed, or could then lawfully convey, ex- 
cept that every grant shall be conclusive as 
jigainst the grantor and his heirs claiming 
fi*om him by descent. 

Sec 144 Every grant shaU also be con- 
clusive as against subsequent purchasers, 
from such grantor, or from his heirs claim- 
ing as such, except a subsequent purchaser 
ingood&ith, and for a valuable consideration, 
who shall acquire a superior title by a con- 
veyance that shall have been first duly 
recorded. 

1 R. S. 748, § 2. In the constiuction of 
every instrument creating or conveying, or 
authorizing the creation or conveyance, of 
any estate or interest in lands, it shall be the 
duty of courts of justice to caixy into effect 
the intent of the parties so far as such intent 
can be collected from the whole instrument 
or is consistent with the rules of the luw. 

(*609, 362) Jackson v. Fish, 10 Johns. 456. 

(*616, 372) Affinity by mamage is not a 
consideration on which a covenant to stand 
seized can be maintained. Coiwin o. Corwin, 
6 Selden 342. 

(*617, 373) Rogers v. Eagle Fire Ins. Co., 
9 Wend. 611, 626-631. 

(*619, 317) Grout v. Townsend, 2 Hill 
654, 557. 

(*621, 380) IRS. 738. 

Sec. 140. No covenant shall be implied 
in any conveyance of real estate, whether 
such conveyance contain special covenants 
or not 

Burr u Burr, 10 Paige 20. 

(*626, 392) Sherman v. Willett, 42 N. Y. 
146; 2 R S. 82, § 6. 

(*633, 413) The People v. The Canal Ap. 
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praisers, 83 N. Y. 461 ; Palmer v. Mulligan, 
3 Cainea 315. 

('*'633, 416) Riparian rights on the great 
lakes are in theory the same as upon navi- 
gable streams, and are not governed by any 
such proprietary division as high and low 
water mark. The submerged lands are ap- 
purtenant to the upland as far as their limits 
can be reasonably identified; but in the 
public waters the State law must determine 
how far rights in such lands can be exercised 
consistently with the easement of navigation. 
Lincon v, Davis, Michigan Supreme Goui-t, 
April 23, 1884; reported in 30 Albany Law 
Journal 147. 

(*648, 447) 1 R a 738, § 140; The Mayor, 
etc, of New York v. Mabie, 13 N. Y. 151; 
Burr u Stenton, 43 N. Y. 463; Edgerton 
V. Page. 20 N. Y. 286. 

(*659, 461) In connection with subject 
matter of note two on this page, see Note 7, 
on «659, 463. 

(^659, 463) A party wall is not an en- 
cumbrance. Hendriobs v. Stark, 37 N. Y. 
110. 

(*669, 481) IRS. 739, § 141. Lineal 
and collateral warranties with all their 
incidents are abolished; but the heirs and 
devisees of every person who shall have 
made any covenant or agraememt, shall be 
auswei*able upon such covenant or agree- 
ment to the extent of the lands descended or 
devised to them, in the cases and in the 
manner prescribed by law. 

(♦670, 447) IRS. 738, § 140. 



# ^9^ » 

SOME UW STUDENTS OF THE PAST 

A recent reading of Lord Campbell's 
delightful "Lives of the Chief- Justices of 
England,'' by the writer, gave him many 
glimpses of law-student life in the olden 
time, some of which may be interesting to 
the law student of to-day. 

The first Cbief-Justice of whose eoi-ly life 
our author tells us, is Sir John Hussey, who 
is said to have borrowed the luanuscript of 
Littleton's "Treatise on Tenures" (just then 
completed), copied it with his own hand, and 
committed it to memory. 

Sir John Popham, who wore the collar of 
S. S. from 1592 to 1607, was the subject of a 
chequei'ed career. While yet a child he was 
stolen bv gypsies, and remained for some 
time in their company — a circumstance used 
by some to explain or excuse his subsequent 



escapadea While at Oxford he was very 
studious and well-behaved, but when he went 
to the Inner Temple to study law he fell into 
bad company and utterly neglected his ju- 
dicial studies. He preferred theatres, gam- 
ing houses and other haunts of dissipation, to 
"readings" and "moots," and it seems to 
stand on undoubted authority that at this 
period of his life, besides being given to 
diinking and gaming, he was in the habit, in 
company with a band of desperate characters, 
of placing himself in ambush on Shooter's 
Hill, and other places, where they would stop 
travellers and relieve them not only of their 
money but any valuable commodities which 
they carried with them. 

But we must remember that this calling was 
not then by any means so discreditable as it 
became afterwiuds; that the statute of £d. YL 
Cli. 12, § 14, was made duiing Popham's youth, 
by which, on a first conviction for robbery, a 
peer of the realm or lord of Parliament was 
entitled to benefit of clergy, ** though he canr 
not read" The most extraordinary circum- 
stance, however, is that Popham is supposed 
to have continued in these courses after he 
had been called to the bar, and when, being 
of mature age, be was manied to a respect- 
able woman. Her unhappiness and the birth 
of a child for which he felt attachment, finally 
brought about a change. 

Aubrey thus describes his refoi*matiou: 
"For severall yeai'es he addicted himselfe but 
little to the studie of the lawes, but profligate 
company, and was wont to take a purse vdth 
them. His wife considei-ed her and his con- 
dition, and at last prevailed with him to lead 
another life and to stick to the studie of the 
lawe, which, upon her importunity, he did, 
being then about thirtie yeares old. He 
spake to his wife to provide a very good en- 
teiiainment for his camerades. to take his 
leave of them, and after that day fell ex- 
tremely hard to his studie and profited ex- 
ceedingly. He was a strong, stout man, and 
could endure to sit at it day and night; be- 
came eminent in his calling, had good prac- 
tice, was called to be a Sergeant and a 
Judge." 

He became a great lawyer, was highly 
commended by Coke, and died leaving an 
estate of £10,00r) a year. 

^ir Edward Coke was twenty years old 
when he began the study of law at Clifford's 
Inn, where, for a year, he was initiated in 
the doctrine of writs and procedure, and 
on April 24, 1672, he was entered a student 



Digitized by 



Google 



Ths Coi:;imBu Jtmierr. 



116 



in the Inuer Temple. Here he studied the 
law with an intensity which must astonish 
the most diligent men in our degenerate age. 
Eyery morning he rose at tb^ee — in the 
winter season l^^hting his own fire. He read 
Bracton, Littleton, the Year-Books and the 
folio abridgments of the law, till the courts 
met at eight He then went by water to West- 
minster and heard cases argued till twelve, 
when pleas ceased for dinner. After a short 
repast, he attended "readings ' or lectures 
in the afternoon, and then resumed his pri- 
vate studies till five, or supper time. This 
meal being ended, the fnoot8 took place, when 
difficult questions of law were propounded 
and discussed, and finally, he shut himself 
up in his chamber and worked at his com- 
mon-place book, in which he inserted, under 
the proper heads, all the legal information 
he had collected dunn^j^ the day. When nine 
o'clock struck he retired to bed, that he 
might have an equal portion of sleep before 
and after midnight He would not indulge 
in any amusement, and it is supposed that in 
the whole course of his life he neither read a 
play nor saw one acted, although Shakespeare 
and Ben Jonson were then the fashion. 
In 1578 he was called to the bar, when he 
was of only six years' standing, although the 
rules of the Inns of Court required that a 
student should have been seven years on the 
books of his society, before he could be 
called, but on account of his proficiency, an 
exception was made in his favor. 

Of Chief Justice Ley the most interesting 
thing that we read, is that after having 
studied assiduously for years, he was fifteen 
years at the bar before ne had any business 
come to him. 

Another hard student was Rolle, Chief 
Justice under the Commonwealth. He had 
for his companions Seldon and others of the 
same stamp who could hardly have been 
made of flesh and blood. Except a few hours 
for sleep they spent the whole of their time 
in professional improvement, reading and 
common-placing everything that had ever 
been printed respecting the common law of 
England, together with many unpublished 
records and MSS. which they found in the 
Tower and oth^r repositoriea Their only 
relaxation was meeting together and con- 
versing on what they had read, thus becom- 
ing in great measure common possessors of 
each otiiers' knowledge. During his student 
years, Bolle composed that great Digest which 
was published afterwards as Bdle's Abridg- 



ment He had become a very ripe lawyer 
before he was called to the bar, and was a 
very successful one afterwards 

Sir Matthew Hale now attracts our atten- 
tion. He went to Oxford at the late age of 
sixteen, for several terms devoted himself 
steadily to his studies, but he also fell into 
bad company and gave up his intention of 
studying for the church and began to make 
preparations to go to the Ijow Countries as 
a soldier. His relations tried to dissuade 
him from this enterprise, advising him, if he 
felt a dislike for the church, to follow the 
profession of his father, the law. But he 
answered, 

** Tell not U8 of issue male, 
Of simple fee and 8pocisl tale. 
Of feoffments, judgments, bills of sale. 
And leases : 

'* Can you ilisoourse of tiand-ffrenadoes. 
Of sally-ports and ambuscadaoes. 
Of oountor-scarpe and palizadoee) 

And trenches V* 

He was saved from a soldier's life by a 
law-suit just then commenced against him. 
He went to London to consult his counsel, 
and was by him persuaded to turn his atten- 
tion to the study of the law. 

He accordingly entered Lincoln's Inn, ab- 
juring all gay company, and spent sixteen 
hours a day in study. He studied for seven 
years, and read over and over again all the 
Tear-Books, and Reports, and law treatises 
in print He did not confine himself to 
municipal law, but studied jurisprudence 
liberally and on principle, and not as a mere 
money-making trade. He devoted himself to 
the study of the Roman law, saying that " a 
man could never understand the law as a 
science so well as seeking it there." 

In a few years after being called he was at 
the very top of his profession, and in 1660 
was made Lord Chief-Justice. 

The career of the man who was afterwards 
Chief-Justice Pemberton, was a most remark- 
able one. While quite young he had wasted 
his fortune by riotous living and incurred 
enoimous debta Without education, friends, 
character or money, he was imprisoned in the 
Fleet until he could pay his indebtednes& 
But the prison served lum for a school, for a 
university and for an inn of court Here he 
became an elegant scholar and a profound 
lawyer, and by his own energy and industry 
not only maintained himself creditably while 
in prison, but made arrangements for the dis- 
charge of his pecuniary obligationa While 
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in the debtor s prison he devoted a certain 
number of hours a day to the classics and the 
bsst English writers, and spent the rest of his 
time reading the Year-Books, the Reports 
and the Abridgments. 

He commenced his career at the bar heavily 
handicapped by the remembrance of his early 
life, but made his veay steadily and rapidly 
upward. 

Of the student-life of Chief-Justice Holt 
but little is known. It is said that while at 
Oxford he was guilty of great irregularities, 
and even of taking a purse on the highway 
now and then. It is related of him that 
many years after, when going the circuit as 
Chief-Justice, he recognized a man brought 
before him as one of his own accomplices in 
a ix>bbery, and that, having visited him in 
jail and inquired after the rest of the gang, 
he received this answer, " Ah I my Lord, they 
are all hanged but myself and your Lordship.*' 
He was soon taken from Oxford and placed 
in the care of an attorney in London, who re- 
quired him to keep his terms. Soon after he 
came of age he was called to the bar — a won- 
derful thing in those days, when a training 
of seven or eight years, after a university 
course, was considered necessary. He was a 
very hard reader both before and after he 
came to the bar. 

Passing by Chief-Justice Saundera, who 
rose from a beggar-boy to be Chief-Ju^ice of 
England, we come to Lord Mansfield, the 
first Scotchman to attain eminence at the 
English bar. He was another severe student, 
and is said to have made all his reading, 
even in college, subsei*vient to his intended 
profession. He gave special attention to 
oratory and ethics ; became deeply versed In 
Roman law, which, he maintained, was the 
foundation of jurisprudence ; took up interna- 
tional law, then the feudal law, in which study 
his favorite book was Craig's treatise '*I)e 
Feudis," and finally the English municipal 
law. He studied three years at Lincoln's Inn, 
and during this time, besides laying the found- 
ation of his future success as advocate and 
judge, he mixed largely in society, and gave 
considerable attention to polite literature. 

In this little sketch we have selected gen- 
erally those students who were remarkable 
for their studious habits. There were many 
others who ranged all the way from '* chronic 
slopers" to hard students, and on the whole, 
the law students of to-day are probably very 
nuch the same as the law students of the 
>ist. T. H. Baskebvillk. i 



NOTES ON COMMENCEMENT. 

Invitations for Commencement may be ob- 
tained as follows: From E. L. Heydecker, 
at 11 A. M. ; from H. M. Peters, at 12.30 P. M. ; 
from J. A. Kellogg and T. McAdam, at 4.15 
and 6. 00 P. M. 

A time will be set shortly before Com- 
mencement, for the ushers to meet at the 
Academy and <lccide upon their respective 
positions. 

As is customary, the members of the Gradu- 
ating Class will be expected to appear in 
evening dress 

It is, perhaps, unnecessary to remind Seniors 
that the Class will stand during the prayer 
by Dr. Duffie as well as during F?of. Dwight's 
Address. This is important. 



GENERAL NOTES. 



Members of the Senior Class who desire 
to renew their subscriptions for the Colum- 
Bu Jurist for next year, will be kind enough 
to leave their names and addresses at the 
office. 

As several numbers of the Jurist will be 
published after the close of the school-term, 
all who desire it can have them sent by mail 
by leaving their addresses at the Jurist 
office. 

The Language Club held its regular meet- 
ing Monday evening, May 11th. Mr. David 
Dudley Field, ex-Judg^e Dillon and Rev. 
Robert CoUyer, addressed the meeting. We 
go to press too early to repoii it 

Professor (Discussing doctrine of ancient 
lights as to the rights of adjacent property 
ownei*s) — "Why doesn't the law allow him to 
demand light over the land of the other? 

Student (confidently) — Because that would 
be two owner-ous. 

Great Exp£ct.vtions. Matrimonial Item. — 
Uncle Mose approached the county clerk the 
other day to obtain a marriage license. The 
clerk, in order to poke fun at the old man, 
said seriously: *' I hope the bride has got sev- 
enty live cents in cash, for the Legislature has 
passed a law forbidding us to issue a license 
unless the bride has Uiat amount" "Jess 
go ahead wid de papers, boss," said Uncle 
Mose, approaching the clerk, and then he 
leaned over and whispered in his ear, ** dar*8 
reliable rumors about a dollar and a quarter.'' 
— Arkamtcno Traceller. 
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UW UTIN AND ROMAN UW. 

No one who has not made something of a 
study of Eoman law, can be aware how little 
of our Law Latin is inherited from Rome. 
It was both the good and the bad fortune of 
the Latin tongue to become the common lan- 
guage of the Teamed of all nations, after the 
decline of the Boman Empire, and we have 
thus derived from it not only many terms 
unknown to the Bomans, but many terms to 
which they gave one meaning and we an- 
other. 

To give an instance, the most misleading of 
these, perhaps, is the phrase sui juris, as this 
is used to denote a free person of full age 
and capacity. To the Boman it meant simply 
one who was not subject to the pairia polestas. 
He might be a babe in arms, or a boy under 
the control of a tutor, and still be aui juris. 
He might be a free citizen of mature years, 
the father of a family, filling high official 
position, and yet be not sui juris. A bastard 
foundling was sui juris; the praetor upon the 
bench might not be. 

It is to be regretted that there are so few 
among our American law-students who are 
willing to give any real attention to Boman 
Law. It was taught for two or three years, 
beginning in 1848, at the Harvard Law School, 
by Mr. Gushing, and then dropped from the 
course, and from the studies of the University, 
I believe, until within the last ten or fifteen 
vears It was taught at Yale, by Mr. Lamed, 
oy taking the Institutes as the basis of an 
optional course in Latin, between 1842 and 
1847, and then abandoned for twenty years, 
when the same course was revived by Pro- 
fessor Hadley. Since 1869 elementary, in- 
struction in this subject has been given by 
lectures in the Yale Law School, but it is 
only since 1876 that any attempt has been 
made there to teach it with any degree of 
thoroughness, and that only in the fourth 
year of the course, to the very few who are 
studying for the doctor's degree. In the 
Law School of the University of Louisiana it 



has, oi course, always been studied with care; 
the chair of Boman Law having been occupied 
by such men as Thomas J. Semmes and 
Carleton Hunt Chancellor Hammond, of the 
Iowa State University Law School, intro- 
duced it there some ten years ago, and by 
his edition of Justinian iias aided matei*ially 
in popularizing it in America. In the Co- 
lumbia Law School instruction in Boman 
Law was not given till after the recent or- 
ganization of a graduate department, although 
it has been for many years an object of in- 
terest to Professor Dwight, who, in his intro- 
duction to the American edition of Maine on 
Ancient Law, more than twenty years ago, 
specially called the attention of all law-stu- 
dents to its gieat importance to one who 
would understand the growth and develop- 
ment of our own jurisprudence. 

It is not creditable to the profession to 
which we belong, or hope to attf^shoui-Kelves, 
that both in preparing for it and in practis- 
ing it, so little regard is paid to anything that 
is not written in plain English, and of late 
years. The case-lawyer may well shun Bo- 
man Law; but the man who expects to con- 
vince courts by reasoning, and to argue from 
principles, must always find its eariy study 
an essential help. Simf.on K Baij)win. 

Yale Law School, May 14, 1885. 



A NOTE ON CONTRACTS BETWEEN HUSBAND AND 
WIFE. 

I was asked a few days ago whether a con- 
veyance of real estate from a husband to his 
wife, without the usual intermediation of a 
third person as trustee, would be valid under 
the present law of the State. Not feeling cer- 
tain that my answer " yes " was wholly true, and 
holding that just suspicion of any unqualified 
statement which the study of the law is sure 
to engender, I read a few leading cases and 
glanced over the statutes, and now venture to 
submit to the Jurist the meagre notes col- 
lected in this cursory way. 

It was well settled long ago that at common 
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law there could be no direct conveyance of 
real property from husband to wife.* This 
was the logical result of the fiction of unity, 
which existed in the bright imagination of 
that system of law. In Chancery, however, 
in a proper case, such a conveyance would be 
sustained. (7 Johns. Ch. 57.) 

No doubt, at the present time this equitable 
doctrine still obtains. The case of Hunt v, 
Johnson, 44 N. Y. 27, leaves no room for un- 
certainty as to this; for it decides that a 
direct conveyance from husband to wife of 
real estate, though void in law, is good in 
equity. The disputed deed in this case bore 
the date 1858; a noteworthy fact, when we 
consider the several statutes relating to mar- 
ried women. It is to these Acts, and to their 
legal effect, that we must now turn our at- 
tention. They are as follows : 

L. 1848, c. 200; L. 1860, c. 90; 

L. 1849, c. 375; L. 1862, c. 170; 

L. 1884, c 381. 

Whether, under the construction of these 
statutes, the convevance we have been con- 
sidering, can be upheld, is a question of great 
interest, as upon the answer to it depends 
the validity of all contracts between husband 
and wife, other than those sustainable in 
equity on some special ground. Although 
the settlement of the law governing these 
contracts lies far in the future; we can, by 
marking the trend of the decisions, make 
vague guesses as to the final result 

As the inability of husband and wife to 
make valid contracts with each other is owing, 
as is stated above, to their being one person 
in the fanciful vision of the common law, it 
is needful, first of all, to discover what has 
become of this doctrine of unity. Does it 
live in the law of our day, or is it a curious 
part of the past? As far as one can be cer- 
tain of any legal proposition, the better opin- 
ion is that husband and wife are still onk 
By better opinion I mean appellate opinion; for 
we law students can afford to disregard with 
bland benignity the unfavorable utterances 
of a Special Term I 

Among the cases shadowing forth this 
opinion, are Hunt v, Johnson, supra; White 
V, Wager, 25 N. Y. 328, holding that a wife 
cannot convey directly to her husband, and 
the recent case of Fairlee u Bloomingdale, 
14 Abb. N. C. 341, deciding that a husband 
and wife cannot form a valid co-partnership. 
And in the law of torts, Muser v, Lewis, 
50 Superior 431, may be referred to in 
Uustration. 



But all these cases may be comprehended 
in the direct statement made by Judge Earl 
in the familiar case of Berties v, Nunan, 92 
N. Y. 157. Speaking of the Acts of 1860 and 
1862, he says : 

"The claim is made that the legislation 
referred to has destroyed the common law 
unity of husband and wife, and made them 
substantially separate persons for all pur- 
poses. We are of the opinion that the 
statutes have not gone so/or" 

He then cites in support of this view the 
Laws of 1867, c. 782, c. 887; Laws of 1876, 
c. 182, and the Penal Code, § 715, and argues 
from the passage of these statutes that the 
Legislature, subsequent to the Act of 1862, 
continued to regard husband and wife, as to 
each other, under their common law disabili- 
ties, and not to be considered, for all pur- 
poses, as separate persona The Act of 1867, 
supra, permitting them to testify as witnesses 
for or against each other, strongly supports 
the view of the learned Judge, and affords us 
the unusual and pleasing sight of legislative 
and judicial opinion moving with equal step. 

It cannot, in truth, be denied, however, 
that there are cases to be cited on the other 
side of this question. But where is the legal 
proposition of which this cannot be said? 
It is this debatability which gives vitality to 
the law, and, it might be hinted by illogical 
laymen, to the lawyers as well 

One recent decision has excited consider- 
able comment on account of its radical view 
of the contracts we have been considering. 
In this case, (1 Col. Jur. 1), Judge Brown de- 
cided that a husband and wife might form a 
valid co-partnership as to the wife's separate 
estate. And there is a recent case which 
boldly asserts that a deed from a wife direct- 
ly to her hu^nd may be upheld in equity ; 
and the learned Judge cites, to sustain his 
ruling, the case of Hunt v. Johnson, in which 
such a conveyance is condemned as against 
the policy of the Equity Court ! 

But surely these decisions cannot be con- 
sidered as final, when we compare them with 
the direct and unqualified statements of the 
Court of Appeala 

There seems to be nothing in the statute 
of 1884 which would affect or alter the law as 
decided by the leading cases we have ex- 
amined, or render contracts between husband 
and wife more or less valid. This Act pro- 
vides that a married woman may contract in 
all respects as if she were single. The quaint 
argument of the judge who wrote the opinion 
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in one of the cases preTioosly mentioned, ap- 
plies as aptly to this statute as to the earlier 
ones, of which he wrote. He reasons with ju- 
dicial gravity that as a single woman cannot 
make a contract with her htuband, not having 
one, so a married woman, limited by the 
statute to the powers of BL/emme soie, cannot 
contract with hers. 

Let us leave it so. Let us hope that 
the married woman is still protected by the 
paternal care of Chancery. It is pleasant to 
know tibat we can still apply the words of 
Blackstone to the law of o^r unconservative 
America: ''Even the disabilities which the 
wife lies under are for the most part intended 
for her protection and benefit, so great a 
favorite is the female sex of the laws of 
England.'' Will. S. Johnson. 

.ITERATION. 

The Language Club met Monday evening. 
May 11th, and discussed ''Iteration." The 
opening remarks of the evening were delivered 
by David Du<Uey Field, who subsequently dis- 
cussed " Iteration in the Law." Commenc- 
ing with the Constitution, he pointed out that 
even in that masterpiece of language itera- 
tion was not wanting. Where it states that 
the President shall bftve power by and toUh 
the aduioe and coyiaerU of the Senate to make 
treaties, eta This can be traced to the old 
English form where the Queen acts by ad- 
vice of the Lords, temporal and spiritual, and 
with the consent of the Commons. He 
stated that there were 860 superfluous words 
in every deed and 1240 in every mortgage, 
thus making the people of this State pay 
over $100,000 annually for the recording of 
superfluous words. This use of so many 
unnecessary words, he stated, is caused by 
"the slavery to form and the slavery to 
habit," caused by the timidity of lawyers to 
abandon old and adjudicated forms, whose 
excessive verbiage was attributable to the 
ancient scriviners who were paid by the 
word and consequently introduced as many 
aspossible. 

He then gave place to ex-Judge Dillon, 
who said that since ho represented the bar, 
he was obliged to plead guilty to the charge 
of Mr. FieldL The remedy, he added, was in 
the hands of the Legislature. When these 
old forms were first used, there were reasons 
which made the iteration necessary, but since 
the necessity no longer existed legal forms 
could be shortened without detriment to any 
one. 



"Iteration in the Pulpit" was next taken 
up by the Rev. Robert CoUyer, who said that 
he thiuiked God that no such Redundant itera- 
tion existed in the pulpit as his brethren of 
the bar were obliged to groan over. Minis- 
ters had made preaching a science, and a 
scientific sermon never lasted more than 
thirty minutes; in such sermons there was no 
opportunity for iteration, and but little time 
for direct statement He here related that a 
member of the English bar, on being asked 
the proper length of time for a sermon, re- 
plied, " Twenty minutes, with a leaning on 
the side of mercy." He said that ministers 
had no reason for iteration^ and that because 
they knew that long dermons were displeas- 
ing they always made them short Mr. Coll- 
yer's remarks were spiced by many choice 
anecdotes, and formed a most agreeable end- 
ing to the evening. 

lb the Editors of the Jurist: 

I vmte you with combined hesitancy and 
trepidation. Being but a student, my mind 
is, perhaps, yet undeveloped. I presume that 
I look on matters with immature views; but, 
nevertheless, I am a student, and as such I 
would be sincerely grateful if you could 
kindly enlighten me on the subject of dicta- 
tion as applied to five days of real estate. 

We all appreciate Professor Lee's lecture 
on title-searching, and those of us who are 
studying in New York offices understand that 
we will find his references practically useful; 
but what the few of us who copied the lecture 
" want to know " is, why was the lecture dic- 
tated? 

Almost all of us will find it necessary to 
copy our lectures as th6y appear in our note- 
book. A lecture that, dictated, takes one and 
one-half hours, will in copying demand at 
least two hours. Thus, with one and one-half 
hours in class and two in copying, the lecture 
has taken up seventeen and one-half hours in 
the mere mechanical work of copying. 

I wont mention back-ache, tired arm, etc 
— mere childish ailments. I cannot see why 
the lecture is not copyrighted and a copy ffiven 
to each student H necessary, the students 
would pay printing expenses. Any scheme 
that would reduce this hack work, on which 
so much time is lost, would be hailed with 
delight by all Could you not tell me what 
can possibly be the reason of continuing to 
rack us with dictation, when time and trouble 
could be so much saved without it 

Junior, 
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Journal used when it allowed him just twenty 
years longer? 

If the Journal will take our adyice, it will 
endeavor, in the future, to accept the defeat 
of its pet measures with more equanimity. 
It can gain nothing by endeayoring to oast 
slurs on men whose reputation for character 
and ability is established, and whose in- 
fluence becomes more patent when the puerile 
methods of their opponents are considered. 
Mr. Field would do well in the future to 
look oyer the proofe of articles on the 
"Code." 



'\JirE are sorry to see that our esteemed con. 
temporary, the Albany Law Journal, 
which usually presei-ves its dignity eyen 
under the most adverse circumstances, has 
lost all control of itself, in consequence of 
the defeat of the Field Code, and breaks out, 
in its last issue, with a leader more suited to 
a political organ in the heat of a campaign, 
than a carefully edited journal of the law, 
which it has always been supposed to be* 
Its bombastic exclamation that "we shall be 
alive and lively'' after certain other legal 
gentlemen "shall be dead and mainly for- 
gotteu,'* may contain a vast store of informa- 
tion and a conclusive argument in favor of 
the Code, but to most people it would seem 
like the wailings of a disappointed child- 
He then states positively that " Mr. Field will 
also be alive for twenty years." We sincerely 
hope that Mr. Field will continue to enjoy 
good health for many years more, for he is 
an ornament to the legal profession, but we 
would like to know what life tables the 



TN our advertising columns will be found the 
terms of the Jubist lor the next year. The 
distinctive features of the paper will be the 
Senior and Junior notes, articles from dis- 
tinguished legal gentlemen, and matters of 
general interest to law students and the pro- 
fession. 

We contemplate increasing the size next 
year to twelve pages of reading matter, which 
will enable us to give articles of a more satis- 
factory length. Oraduates, we are sure, will 
find it to their interest to subscribe, and make 
the Jubist a link in the chain which binds 
them to their Alma Mater. 



\?W'£ pubhsh a letter from a Junior on the 
grievances of dictation, but have been 
unable to find out why the lectures he refers 
to are dictated^ We can see no objection to 
the scheme of copyrighting them, having a 
limited number struck off and given to the 
class. This would not only save the labor he 
complains of — which, considering the work^^is 
no small thing — ^but would insure the lecture 
being absolutely correct, which is never cer- 
tain when taken from dictation, even though 
the greatest care be used. We hope that 
"the powers that be" will consider the 
matter. 

TN view of the character of the Poughkeepsie 

paper we should have been very much 

chagrined if any Columbia man had failed 
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to pasa The majority of tho questions 
simply required the answer "yes" or 
"no/' so that a man with no knowledge 
of law stood an even chance of getting 
through. Among the oral questions was 
one:. How many kindcs of gifts are there? 
A Rockland County official, to whom this was 
propounded, floundered about for a while, 
and was finally asked if he had ever heard 6i 
a gift " caum moriis" He replied that he had 
seen the term but thought it was a misprint 
But they passed him. This wholesale admit- 
tance to the Bar should be put an end to. 
The examinera are under no obligation to 
admit any but thoroughly qualified appli- 
cants, and until they realize this, the profes- 
sion will continue to be disgraced by the 
annual influx of incompetency. 



TATE are glad to print this week an article 
from the pen of Prof. Baldwin, of the 
Yale Law School. Prof. Baldwin very rightly 
urges the importance of the study of Roman 
Law. It may not be out of place for us 
here to urge on our present Juniors to 
take Dr. Smith's course on this subject 
next year. It is the most thorough course 
on the subject to be had in this country, 
and as the hours do not conflict with 
those of the Municipal law lectures, noth- 
ing prevents our Seniors from taking ad- 
vantage of ii Graduates of this college, 
and of others having an equally high stan- 
dard, can enter as post-graduate students, 
and by taking these lectures and those of 
Prol Burgess, receive the degree of Master 
of Arts. 

An effort is being made to introduce this 
subject in the First District Bar Examina- 
tions. If this eflbi*t is successful, it will be 
important for our men to prepare themselves 
for the change. 



JUNIOR NOTES. 

Authorities cited by Prof. Lee in connec- 
tion vrith Washburn on Real Property. The 
figures in brackets refer respectively to the 
stor and regular paging in VoL 3, 4th ed. 



AH references to the Revised Statutes are 
made to the star paging. 

(*683, 607) 2 R S. 63. § 40. Every last 
will and testament of real or personal prop- 
pi*ty, or both, shall be executed and attested 
in the following manner. 

1. It shall be subscribed by the testator at 
the end of the will. 

2. Such subscription shall be made by the 
testator, in the presence of each of the attest- 
ing witnesses, or shall be acknowledged by 
him to have been so made to each of the at- 
testing witnesses. 

3. The testator, at the time of making such 
subscription, or at the time of acknowledging 
the same, shall declare the instrument so sub- 
scribed to be his last will and testament 

4. There shall be at least two attesting 
witnesses, each of whom shall sign his name as 
a witness, at the end of the will, at the request 
of the testator. 

(♦686,510) 2RS.66.§1. All persons ex- 
cept idiots, persons of unsound mind, married 
women and infants, may devise their real 
estate by a last will and testament duly 
executed according to the provisions of this 
title. Amended by Laws of 1867, Ch. 782, 
by striking out the words "married women." 

(*687, 512) 2 R. S. 57, § 3. Such devise 
may be made to every person capable bj' law 
of holding real estate; but no devise to a 
corporation shall be valid unless such cor- 
poration be expressly authorized by its 
charter or by statute to take by devise. " 

Laws of 1860, Ch. 360. No person having 
a husband, wife, child or parent, shall, by 
his or her last will and testament, devise or 
bequeath to any benevolent, charitable, 
literary, scientific, religious or missionaiy 
society, association or coi-poration, in trust 
or otherwise, more than oi:e-half part of his 
or her estate after the payment of his or her 
debts, and such bequest shall be valid to the 
extent of one-half, and no more. 

See also Delafield v. Parish, 25 N. Y. 9, 
which modifies the case of Stewart v. Lis- 
penard, 26 Wend. 255, cited in the text. 

(*690, 622) 2 R S. 57, § 2. Every estate 
and interest in real property descendible to 
heirs may be devised. 

(*691, 523) 2 R S. 66, § 62. Whenever 
any estate, real or personal, shall be devised 
or bequeathed to a child or other descendant 
of the testator, and such legatee or devisee 
shall die during the lifetime of the testator, 
leaving a child or other descendant who shall 
survive such testator, such devise or legacy 
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shall not lapse, bat the property so deyised 
or bequeathed shall vest in the surviving 
child or other descendant of the legatee or 
devisee, as if such legatee or devisee had 
survived the testator and had died intestate. 

(*695, 629) 1 R a 732, § 81. Where an 
absolute power of disposition, not accom- 
paaied bj any trust, shall be given to the 
owner of a particular estate, for life or for 
yeara, such estate shall be changed into a 
fee, absolute in respect to the rights of 
creditors and purchasers, but subject to any 
future estates limited thereon, in case the 
power should not be executed, or the lands 
should not be sold for the satisfaction of debt& 

(*695, 636) 2 R S, 64, § 42, 43, 44, 45, 
46, 47, 48. 

(*697, 538) 2Ra 64, §45-48. 

(^698, 636) 2 R a 64, § 44. 

(♦699, 640) 2 R a 66, § 49-53. 



NEW BOOKS. 

Books recently added to the Library are: 

Lowndes, Maxwell & Pollock. Practice 
Reports, London, 1861-52. O., 2 vols. 

Phillips* Chanceiy Reports, London, 1847- 
49. O., 2 vols. 

Mackey's District of Columbia Reports, 
Washington, 1883. O. 

Vermont— Session Laws, 1863-1878. 12 
vols. O. 

Vermont— Revised Statutes, 1830. 

Vermont — Compiled Statutes, 1860. 

Vermont— General Statutes, 1863. 

Congressional Record, 47th Congress, 2d 
Session, 6 vols ; 48th Congress, 1st Session, 
8 vola 

Wilda — Giidenwesen im Mittelalter. 
Halle, 1831. O. 

Roth — Oeschichte des Beneficialwesen& 
Erlangen, 1860. O. 

Franken — Franzosische Pfandrecht Ber- 
lin, 1879. O. 

Endemann — Studien in der Romanisch- 
Eanonistischens Wirthschafts-lehre. Berlin, 
1874-1883. 0,2 vols. 

Levasseur — Histoire des classes ouviieres 
en France depuis 1789. Paris, 1867. O., 2 vols. 

COMMENCEMENT NOTICE. 
The ushers for the Commencement will 
meet for instructions at the Academy of 
Music, on Monday, at 2.30 P. M. sharp, 

GENERAL NOTES. • 
The Bar Examination of the Second Ju- 
dicial District took place at Poughkeepsie, 



on Thursday and Friday of last week. There 
were fifty-five applicants, of whom fifty-three 
were admitted, of whom twenty-eight were 
from Columbia, as folloves: W. P. Reid, G. 
H. Barnes, H. H. Frost, P. C. Smith, D. 
Emmet, F. K Runyon, J. F. Quigley, C. 
Halsey, F. R Crumbie, J. A. Chanler, C. M. 
Smith, W. H. Hazen, F. R Fast, A. A. Ail- 
ing, J. A. B. Cowles, G. W. Clement, Jr., J. 
W. Cleeland, G. M. Lilbum. E. R Arkenburg, 
R B. Moffatt, a L. Fowler. E. J. Pursell, 
E. B. Frost, E. H. P. Squire, W. a Johnson, 
R G. Butler. Mr. Clement, of the Class of '85, 
had the highest average of all the applicants. 
The Bar Examination for the First Judicial 
District vnll take place in the County Court 
House on Saturday next, May 23d, at 10.30. 
Columbia will be quite largely represented. 

The Examinations for the Degree of LL.B. 
begin to-day (Wednesday). There are 141 
applicant& The hours of examination are 
from 10 A. M. to 1 P. M.; from 2 P. M. to 
6 P. M.; from 8 P. M. to 11 P. M. On Wed- 
nesday, Contracts, Maritime and Insurance 
Law. Thursday, Real Property. Friday, Ev- 
idence, Torts, Procedure. Saturday, Equity. 

A singular case of undue influence has been 
mooted in Kansas. At a recent trial, when 
the jury retired for deliberation, one of the 
number proposed to open their delibera- 
tions with prayer, and thereupon proceeded 
to pray "long and loud." What the tenor of 
the appeal was, whether it was impartial or 
favorable to either side, does not appear. 
The verdict, however, was against tlie de- 
fendant, and now his lawyer moves to set it 
aside on the ground of "undue influence 
exercised by one of the jurymen by means of 
public prayer in the jury room." The counsel, 
in his brief before the Kansas Supreme Courts 
admits that there can be no legal objection 
to " a private petition to the thrown of grace 
earnestly offered by a conscientious juror 
with the motive of freeing his own mind 
from prejudice and passion " But "a public 
prayer in such a place " presents a different 
case, since " one long practised in the wield- 
ing of this subtle influence can play upon the 
feelings and judgment of his weaker brother. 
And the more gifted in prayer is the leader 
the more powerful will be his influence." — 
The Legal News, 

The Reward of Victory. — A young lawyer's 
beginning is like a racer without a record, like 
a patent in its model state; he may be useful, 
and may prove a fidlure. Somebody must 
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experiment with bini, for He lacks develop- 
ment If he rims without friction and does 
the work of experienced counsel, his pay will 
be less than a tenth of that allowed the senior, 
and the credit will still belong to another. If 
he fails — a thing he dare not do and must con- 
sider impossible — it is charged to his lack oi 
tact or genius, when in fad; he may «yen be 
much brighter at his age than Webster would 
have been, with like experience and training. 
But fine lines are not drawn in such cases. 
He must vnn, and that settles it Neither his 
rank in college nor his standing at home will 
replace the one thing he is hired to do — to 
win law-suit& Friends may gather him an 
audience, smiles and kind faces may welcome 
his coming; but cheers are out of order in 
court-rooms, and in the supreme moment of 
a young lawyer's peril, the simple questions 
over all others will be: Is he ready with his 
evidence? Is he ready in his mind? . Is he 
equal to his case ? Has he learned it care- 
fully? Does he know his ground well? Can 
he win? The reaper that binds best, the 
racer that runs best, the machinery that works 
best, the actor that draws best, the doctor that 
cures best, and the lawyers that win oftenest, 
will be paid most liberaUy. The test is a se- 
vere one, an unfair one, and many a boy 
lawyer has failed under it who should have 
succeeded; while many a one wins, not by 
knowing how, but by an Herculean exertion. 
The courage of victory is a reward beyond 
all retainers. The merit of success is the 
lawyer's best paymaster; like the Roman sol- 
diers who had been victors in battle, their 
eyes and their arms proclaimed it. So the 
sequel to victory is svccess in anything. — J. W. 
DoKovAN in Cenltxd Law Journal, 

Construction of Wobds "Male Issue." — A 
testator, after devising certain real estate to 
his two daughters for life and the life of the 
survivor of them, gave the remainder "to 
the male issue then living of my son A., 
their or his heirs and assigns in fee," and 
in default of such issue, then "unto all the 
children of my said daughters and my son 
A in equal piurts." A, who was unmarried 
at the date of testator's death, married 
subsequently thereto, and died, leaving 
surviving him at the time of the termina- 
tion of the life estate two sons and four 
grandsons, the latter being sons of A's 
daughters. Hdd, that the words "male 
issue," being unexplained by the context, 
and A taking no estate under said will, were 
deKHpUo pentonarum and words of purchase. 



and that under said devise all male lineal 
descendants of A, of whatever generation 
living at the determination of the said 
estate, whether tracing their descent from 
A through males or females, were entitled 
to share per capita in said real estate. 
Wistar v. Scott, Sup. Ct Pa., W. N. C, Feb. 
26, 1886; Rep., Feb. 18, 1886. 

The Diffrrilnce betwjeen an "Assign" and 
AN " Assignee." — The case of Hogg v. Brooks, 
L. R 14 Q. B. D. 476, is somewhat important 
in its practical lesson. The action was for re- 
covery of possession of premises l»y virtue of 
a proviso in a lease for twenty-one yeai^s, giv- 
ing the landlord or his assigns power to deter- 
mine the lease at the end of the first fourteen 
years, " by delivering to the tenant, his execu- 
tors, administrators, orasnigns" six months' no- 
tice of his intention to do so. The plaintiff was 
assignee of the reversion, and had sent a no- 
tice by post to the former residence of the 
lessee, which notice was retuiiied, and admit- 
tedly had not reached the lessee, who had be- 
come insolvent, after mortgaging the lease. 
The defendant was tenant to the mortgagee, 
and the mortgage was by way of under-lease, 
probably for the whole term less one day. 
There was no provision in the lease for leav- 
ing the notice on the demised premises. No- 
tices had been served on the defendant and 
upon the mortgagee. 

The question was whether notice had been 
delivered to the "assigns" of the lessee 
within the meaning of the proviso, and 
Mathew, J., who tried the case without a jury, 
held that it had not, and that, therefore, the 
plaintiff must fail. " Purkis " f the moiigagee 
by way of underleasel, said the learned 
judge, "is not assignee [kic], but only a sub- 
tenant, and the notice could only be served 
by delivering it to Curtis " [the lessee]. That 
the mortgagee was not astrlgnee is, of course, 
clear enough, but in order to make the notice 
a bad one, it should have appeared that he 
was not an astsign, within the meaning of the 
proviso. Is this perfectly clear? May it not 
be contended that a mortgagee by way of 
underlease for all the term except* one day 
is, to all intents and purposes, the repre- 
sentative of the lessee for the purpose of 
receiving such notice ? For convenience he 
has been constituted sub-tenant instead of 
assignee. The lesson of the case is the im- 
portance in all such cases of providing that 
notice may be sei'ved on the demised prem- 
ises; and we have reason to believe that this 
is too often overlooked. — SoUcitar's JoumaL 
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POLITICAL SCIENCE. 

The Political History of the Province of New 
York. Dissertation in part fulfillment of the 
conditions necessary for the attainment of 
the degree of Doctor of Philosophy, School 
of Political Science, Columbia (College. By 
Herbert Livingstone Satterlee, A.M., Ph. B. 
Pp. 105. 

One of the greatest difficulties in selecting 
a subject for a dissertation of this kind is in 
finding one which has not been worn thread- 
bare. Nowadays, when "of writing many 
books there is no end," almost everything 
has been written ^bout Mr. Satterlee is to 
be congratulated, therefore, not in having 
traveled unexplored paths, but in throwing 
new light and new interest on a deeply 
interesting period of American History. 
His clear and forcible style, and the succinct 
and logical manner in which he traces the 
development of government in the colony, 
compel the reader's interest and attention. 
It is only to be regretted that condensa- 
tion and brevity have been sought so re- 
morselessly as to injure the flow, the sequence, 
of many of the author's best passages. It is 
for this reason that it would perhaps have 
been better for the author to confine him- 
self to the history of the Dutch period; the 
break caused by the English occupation was 
so complete that the two seem to be un- 
natural companions for a work of this kind, 
and certainly the author's best work is shown 
in his study of the colony under the Dutch. 
This is especially true in the discussion 
of the relative claims of the English and 
Dutch to the territory lying near the Hudson 
River. The author's keen and unanswerable 
analysis seems to destroy utterly the pre- 
tenses of the British claim. Taking the 
doctrine announced by English statesmen 
and monarchs, and since adopted by the 
civilized world, that exploration and occupa- 
tion — ^both — are required to constitute a valid 
title to uncivilized countries, it is shown that 
while England scarcely discovered, did not 
explore and never colonized the valley of 
the Hudson, the Dutch both explored and 
settled that valley and much of the neighbor- 
ing country. As to the argument often used, 
that the historical development of the coun- 
try demanded an Anglo-Saxon people from 
Maine to Georgia, and that the Dutch were 
an unnatural break in this line of future 
commonwealths, Mr. Satterlee very well says: 
"It was the foiiune of the great com- 



mercial nation of the age, ♦ * ♦ the 
broad-minded, tolerant Dutch, to open up 
the vast resources of one of the principal 
waterways of this country, and to lay the 
foundation of a State which has ever been 
noted for its cosmopolitan population and 
mercantile supremacy." 
And in chapter YL: 

"The Dutch race had laid the foundatioi 
for a great State. * * * They had im- 
pressed all classes with their spirit of inde- 
pendence, and they had kept alive their 
inherited principle of self taxation — their 
work was done. The material toas now ready 
for the lalxyr of England, Her work was 
"tt 4c :K to fuse the Atlantic seaboard settle- 
ments to an ethnic unity, and to render them 
one Anglo-Saxon people; and then, as histoiy 
proves, England's work was done, and her 
supremacy, like that of the Netherlanda 
became but a tradition in the memory of the 
nation that has since grown to manhood. " 

The underlying suggestion in these last 
words — that the Dutch supremacy was no 
more temporary in the great plan of history 
than the English — is a very original and 
interesting thought 

Mr. Satterlee is hardly so fortunate in 
discussing the Dutch charters. To say that 
the oath of allegiance required of the 
Governor and ouier officers constituted 
the tenure on which the territorial grant 
was held, seems either far-fetched or er- 
roneous. So also there is a confusion be- 
tween the administrative organization of 
the colony and that of the Dutch West India 
Company. We cannot see that the " Chamber 
of the XIX," in Holland, was in any sense 
the administrative organization of the colony. 
That rather consisted in the Governor and his 
Council and other local officers, while the 
" Chamber of the XIX." we should have 
called more legislative than administrative. 

The long struggle, under the Company, for 
representation in the Government, is well de- 
scribed. That such a spirited and indepen- 
dent people should not succeed in such a 
struggle may be accounted for mainly by the 
purely commercial, money-making character 
of the Company's rule. 

We regret that space forbids an analysis of 
the history of the colony under English rule. 
It is the same old story of the struggle for 
self-taxation, and it takes on its usual phases, 
which Mr. Satterlee's pen renders interesting 
from a literal y point of view, and valuable 
from a scientific. H. H. N. 
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PRACTICAL HINTS IN THE PREPARATION OF 
BRIEFS 

It is, of course, impossible fully to go into 
this subject within the limits of a short paper. 
It is but practicable to outline some of the 
<Qore material poinia I purpose to give a 
few hints only concerning the preparation of 
briefs. Much of what may be said is equally 
applicable to oral arguments. Indeed, an 
oral argument is usual ly.based upon the brief 
which it may, according to circumstances, 
either expand or abridge. 

The first essential to either mode of pre- 
senting a cause to a court is a minute study 
and thorough understanding of the facts and 
the law of the particular case. Not some 
other case, but the case in hand. Cases pre- 
senting to superficial observation the same 
general features, are often found, upon more 
careful scrutiny, to contain elements or to be 
wanting in elements which make them essen- 
tially distinguishable. The same state of 
facts often give rise to different principles, 
depending upon the character or relations of 
the parties to the controversy. A very com- 
mon fault is found in the failure to take into 
consideration all the facts upon which the 
legal duty or liability aiises. But perhaps 
the most difficult function of the lawyer is to 
determine which of the facts are essential 
and which are non-essential; to eliminate the 
latter and to show, against the possible con- 
tention of the opposing counsel, their imma- 
teriality. The facts of a given cause may be 
and often are numerous. But many, perhaps 
a majority, of cases turn upon one or two 
controlling points. Study and careful dis- 
crimination are necessary to select frc»m the 
mass of facts those that are controlling; to 
select from the storehouse of the law the legal 
principles which justly apply to the controll- 
ing facts. In the study of a cause, after the 
controlling facts are ascertained, I have found 
it to be a most useful general inquiry to make: 
Whal is the inlrimdc jusiice of this case? If 

^s clear that right and justice are on my I 



client's side, I can prognosticate with great 
confidence a favorable result. But if they 
are on his adversary's side, and I have to 
rely upon the provisions of an uninterpreted 
statute, or upon some reported case which I 
suppose to be in point, the reliance generally 
and I may add rightfully fails. 

If the rig?U and justice of a case are clear, 
the counsel may feel assured that, with rare 
exceptions, right and justice are coincident 
with the true principles of the law applicable 
to it. If a legal principle is asserted, which 
is subversive of justice, it is quite certain 
either that there is no such principle, or what 
is, perhaps, the more common error, the prin- 
ciple, though sound when rightly applied, is 
inapplicable to the case in hand. 

The careful study of a cause such as I am 
insisting upon as being absolutely essential, 
will necessarily lead the counsel to foim his 
theory of his cause, and, so far as he may, the 
theory of his adversary. This done, the work 
of formulating the brief may be begun, and 
here the first step is the 

STATEMENT OF THE OASE. 

Not only the first step, but the most im- 
portant Not only the most important, but 
it may perhaps surprise the legal reader to 
add the mod difficult. As a result of large 
observation and experience, I feel obliged 
to say that comparatively few lawyers under- 
stand the art of stating a cause to the couiiL 
Some have no plan at all. Some begin in 
the middle. Others fail to discriminate 
between what is essential and what is im- 
material Others are verbose and rambling. 
You here perceive the value of what is said 
above as to the necessity of a careful study 
of your cause, and the formation of your 
theory of it The statement of the case con- 
sists in the regular and logical exposition 
of the material facts, and, where necessary, 
showing that other facts are immaterial. 
The importance of a concise but complete 
statement of a cause is found in the fact 
that perhaps nine cases out of ten are practi- 
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oally decided when the case is stated; and 
your case may be lost if you have omitted 
the controlling of even material facts in your 
presentation of it 

The late Mr. Justice Curtis of the Supreme 
Court of the United States was remarkable 
for his felicity and power of condensed but 
complete and accurate statements. His re 
ported judgmentsboth on the Circuit and in 
the Supreme Court may be profitably studied, 
as examples of the mode of properly stat- 
ing a cause, as well as for their legal learning, 
and as models of judicial style. 

Having stated the facts of the cause, the 
next question is, WTuU is the law of the cautsef 

And here the first impulse of the average 
lawyer is, " Is there any case in point ? " If 
the lawyer proceeds carefully he will first 
inquire and make sure whether there is any 
constitutional provision^ federal or state, ap- 
plicable to the case stated. * Nelt, whether 
there is any statutory provision applicable 
to it, and whether and how it has been judi- 
cially construed. Failing to find his case 
controlled either by constitutional provisions 
or statutes, his next inquiry should be what 
legal duty or liability arises on this state of 
facts — in other words, what ai-e the true legal 
pnnciples applicable thereto? To deteimine 
this, he naturally and properly has recoui*8e 
to his books — Elementary Treatises and Re- 
ports. Text-books of acknowledged meiit 
may of course be used. There is, however, 
much difference in their value ; too many 
are woi-thless and unreliable. A statement 
of the law by writers such as Sugden, Byles, 
Benjamin, Mr. Justice Lindley, Chancellor 
Kent, and some other authors of recognized 
merits, carries with it a very strong presump- 
tion of its correctness ; and often more force 
than the mere statement of the law in an 
isolated case in a book of reports. But the 
hif^hest evidence of legal principles is, as we 
all know, to be found in the Repoi'ts, which 
not only state the principle but show its ap- 
plication. 

The most common defect I have observed 
in the argument of causes next to faulty 
" statements " is t?ie miHuse of reporled cases. 
No lawyer is justified in citing a case in his 
brief which he has not carefully read and 
studied. What does this mean? It means 
that without a careful reading and study of 
the case cited, it cannot be seen that it is 
applicable to the case in hand. Concerning 
the proper use of adjudged cases and theii* 
misuse in other respects, I may say some- 



thing hereafter. But if the lawyer con- 
scientiously pursues the course above indi- 
cated, viz., to cite no case upon his brief 
until he has read it so carefully that he could 
himself make an accurate syllabus of it, he 
will avoid a most prevalent and mischievous 
practice — the loose, careless and inconsider- 
ate citation of cases. A citation of a case 
under a given proposition ought, unless dis- 
tinctly otherwise stated, to be equivalent to 
an implied professional certificate that, in 
the writer's judgment, the case cited is an 
express authority in support of such propo- 
sition. 

John P. Dillon. 



SOCIALISTIC UW AND ITS RESULTS. 

** The shape, 
If shape it might be called. 
That shape had none." 

^MiUan, 

The laws or rules of conduct prescribed by 
the socialists, and which we hear from time to 
time so blatantly enunciated, are not, as is 
frequently supposed, mere untried chimeras, 
but have been practically tested, weighed in 
the balance and found wanting. To treat in 
a cursoi7 manner of but a few of the results 
of practical socialism will be the object of this 
article. 

The generally accepted theory of socialism 
is to place all membera of society above want 
and its attendant hardships, by an equaliza- 
tion of capital and profit* 

" Such a society, however," says Fawcett, 
" can only be kept together by the strong ties 
of family affection; and it is manifestly im- 
practicable in the present state of society to 
maintain a similar union between several dis- 
tinct familie&" 

ST. SIMONISM. 

The first to formulate a definite system 
which had for its object the universal pix>s- 
perity of the human race, was St Simon, who, 
realizing the empiricism which, as a rule, dis- 
tinguished all socialistic theories, proposed 
that a limited form of government be estab- 
lished, which should exercise its power thi-ough 
the medium of chiefs, whose duties were to 
consist in assigning the members of the com- 
munity to the field of labor which in their 
opinion was most suited to them. The chiefs 
were also to apportion the profits of the en- 
tire community, using their discretion as be- 
fore. Owing to the distaste which all civilized 
nations would naturally have to such a com- 
plete subjection of their volition, this scheme 
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has met with little or no encouragement, 
though, owing to the uncivilized state of cer- 
tain South American tribes, the Jesuit mis- 
sionaries have established most successfully a 
community of this sort, and one which, with- 
out doubt, proves highly beneficial to all con- 
cerned. 

FOUBIEBISM. 

Fourier's scheme was in many respects su- 
perior to that of St Simon; his intention be- 
ing to divide society into separate communi- 
ties, each to consist of two thousand persons, 
who were to occupy one square league of 
ground. 

His views were more conservative than those 
of his associates, and the right of private prop- 
erty was in a measure recognized. If a mem- 
ber of the community was unable to work, he, 
nevertheless, received compensation; and 
thus all incentive to labor was completely 
destroyed. 

It may be stated that this latter scheme has 
never attained success, and, moreover, met with 
the most signal failure in our own country. 

The association to which I allude was 
known as the 

BBOOKLTN INSTITUTE. 

This delightfully impracticable society was 
founded by a most charming set of vision- 
aries; its object and general plan of manage- 
ment strongly resembling Fourierism as it 
has since been developed. 

The association was organized in 1841, and 
purchased at West Boxbury a farm of some 
two hundred acres. George Kipley was 
elected president, and Charles Dana record- 
ing secretary. Emerson, Hawthorne, Margaret 
Fuller and a host of lesser literary lights 
were members of the association or gave it 
their direct aid and encouragement 

The amount of work to be performed by 
each member was purely oplional, and at first 
this plan caused no inconvenience; but 
Emerson remarks that some of the members 
"were surprised to observe that one man 
ploughed all day and one looked out of the 
window all day, and perhaps drew his picture, 
and both received at night the same wages." 

The. majority at first worked with a will, 
but after a time, owing to the result above 
mentioned, it was impossible to obtain suf- 
ficient persons to peHorm the manual labor 
required in running the farm. 

George Kipley, the president of the asso- 
ciation, a most sanguine man apparently, 
endeavored to shame the other members of 



the community by performing the most 
menial duties in connection with the work 
about the farm, but his zeal met with but 
little encouragement 

Dr. Marvin, in a recent article, says in this 
connection: ''The women at their washing 
recited Greek poems, but as they could not 
wring the clothes without taking cold, the 
gentlemen were requested to assist. 

''William Allen, the head farmer, found 
that two of his most important field hands 
had left oxen and other implements of labor 
in the field and gone off botanizing.'' 

The life which the members led — pre- 
sumably those who did no work — ^must have 
been extremely dehghtful; Emerson appears 
to have admired it exceedingly, but took 
good care never to live at the " Farm." 

For six years the Brookfarm experiment 
continued. Mr. Frothingham thinks that 
Fourierism was the cause of its destruction, 
but one would fancy its failure should have 
been patent even to " the mild-eyed melan- 
choly lotos-eaters " who formed its charming 
circle. 

The examples already given are but among 
the many (^teaux en Espagne which have 
been raised so trustingly, only to fall and 
bury beneath their gUttering minarets the 
unfortunate architects of their shadowy 
splendor. G. G. F. 
• <^» I 

There will be a special meeting of the Phi 
Beta Kappa Society, Delta Chapter, of New 
York, at Hamilton Hall, Columbia College, on 
the 6th day of June, 1888, at 4 o'clock, P. M., 
and the regular annual meeting on the 9th 
day of June, 1885, at the same hour and 
place. 

Crime — Mental Simplicity indicative of 
Absence of rr. — An old lawyer in Pans had 
instructed a very young client of his to weep 
every time he struck the desk with his hand. 
Unfortunately the barrister forgot himself 
and struck the desk at the wrong moment. 
The client fell to sobbing and crying, " What 
is the matter with you ? " asked the presiding 
judge. " Well, he told me to cry as often as 
he struck the table." Here was a nice 
predicament; but the astute lawyer was 
equal to the occasion. Addressing the jury 
he said: "Well, gentlemen, let me ask you 
how you can reconcile the idea of crime in 
conjunction with such candor and simplicity ? 
I await your verdict with the most perfect 
QQufidence." — Crmvial Law Magazine^ 
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COMMENCEMENT 

On Wednesday, the 27th inst., Columbia 
will give her degiee of LL.B. to 130 men 
who have completed the required course 
of two years, and have passed a satisfactory 
examination. 

The majority of them have already been 
admitted to practice, and all that remains 
for them is to go to work and convince the 
public that they are competent to manage 
its legal affairs. Some will be successful, 
others will fail. Some will tire of the law 
and will go into businesa But the majority 
will remain in the profession, and we have 
no doubt but that among the legal lights of 
the future, the names of men who entered 
the Bar from Columbia in 1885, will find a 
prominent place. 

The gentlemen who -graduate this year do 
not know all about the law that is to be 
learned, and they don't pretend to, but they 
have laid the foundation of their legal edu- 
cation, and it remains for them to build 
wisely and welL 



We have no words of advice to oflFer. These 
will pix)bably be given in plenty when the 
diplomas are awarded, and by a gentleman 
whose ability makes his advice valuable. 
But we would remind our fellow students who 
are about to leave us, that as Columbia has 
given them their degree, and as the world 
will regard them as representatives of the 
system of legal education pursued here, they 
not only should have regard to their actions 
as relating to themselves individually, but 
also as graduates of a great indtitution, whose 
good name depends on the ability and 
character of the men she sends into the pro- 
fession. Let their acts show this deserved 
respect for their Alma Mater, 

We still regret that we have no Alumni 
Association to perpetuate this college feeling, 
but do not despair of seeing one formed at 
no distant day, and when the day does come, 
the class of '85 will assist the movement 
heartily. In saying " adieu " to the class of 
'85 we would thank it for the kindness shown 
the Jurist in its infancy, and wish each and 
every member a brilliant future and abun- 
dant success. 



HTHE Central Law Journal does not like to 
be criticised, especially when the criti- 
cisms are a trifle sharp, and the ciitics "lad&" 
We can scarcely blame them. It is annoying 
for a paper to have blunders exposed which, 
with any degree of information on the sub- 
ject, or care in its preparation, could never 
have crept into its columns. That is where 
the CetUrai Law Journal is sore. In our issue 
of the 28th ult. we published a letter shovnng 
grave errora in certain statements made by 
the Journal in its issue of the previous week. 
Our correspondent was somewhat severe, but 
the Journal should have thanked us for giv- 
ing it so much information, instead of wasting 
^ column and a half in abusing college de- 
grees and indulging in what it probably 
considers lofty sarcasm. 

I Take our advice, friend, and don't run 
I down college degreea Some malicious per- 
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Bon may attribute it to the fact that you 
don't possess one, hence the soreness. Of 
course, we insinuate nothing of this kind. 
We have no doubt that the editor of the Cen- 
tral Law Journal has numberless degrees. His 
degree of wisdom can be inferred from his 
statements regarding us. Tf the Journal con- 
tinues to decry higher education it will do 
itself great harm. If any paper should insist 
on a broad culture for the class it represents, 
it is that devoted to the interests of the legal 
profession. We don't despair of the JoumdCn 
leaiiiing wisdom even yet. 



A S a matter of interest to students and the 

profession generally, we print the Bar 

Examination of the First Judicial District, 

held in this city on the 2dd inst. It is much 

superior to the examination recently held in 

the second district, and, in consequence, the 

proportionate number of successful applicants 

fewer. 

If the examinations were of one grade 

throughout the State, it would, in our 

opinion, be an improvement on the present 

plan. 

• <^» I 

COMMENCEMENT EXERCISES. 

Overture, " Raymond,*' Thomas. 

Saloustuck, " 6oldblondchen," Eilenberg. 

Maich, **Tannhauser," Wagner. 

Prayer by the Rev. Cornelius R Duffie, 
S.T.D., Chaplain of the College. 

Serenade, Moszkowski. 

Address to the members of the Graduating 
Class, Theodore W. Dwight, LL.D., Warden 
of the Law School. 

Waltz, " Dolce far Niente," Delbruck. 

Announcement of prizes: first, second and 
third prizes in Municipal Law; first and 
second prizes in Constitutional and Inter- 
national Law. 

Announcement of Prize Tutorship. 

Fantasia, '*La Paloma" 

The Degi'ee of Bachelor of Laws will be 
conferred upon the Graduating Class, ns 
follows: 

Alfred Heniy W. Ahrens, 
George Thompson Aldrich, A.B., 
Asa Ailing Ailing, Ph.B., 
Gwynne Murdoch Andrews, A.B., 



Edward Hedden Apgar, Ph B.. A.M., 
Samuel Ezi*a Ayers, 
George Henry Barnes, A.B.. 
Hai^ Ferdinand Bairell. Ph.B., A.M., 
Philip George Becker, 
Henry Warren Beebe, A.B.. 
Nelson WiUiam Bell, A.B., 
Arthur Wesley Birkins, 
Robert William Bonynge, A.B , 
Edgar Endly Boyd, A.B , 
Eugene Augustus Brewster, 
Ronald Edgar K. Brown, A.B., 
William Joseph Brosnau, A.M., 
Robert Gordon Butler, A.B., 
Woolsey CarmaR, A.B , 
George W. Clement Jr., A.B, 
William Henry A. Cochran, 
Charles DTJrban Cole, A.B., 
Charles Henry Collins, A B., 
Stephen WiUets Collins, B.S., 
Stuart William Cowan, 
Alden Seabuiy Crane, 
William Ignatius A. Cranitch, 
George Beecher Crumbie, 
Frank Cunningham, A.B., 
Eugene Ransom Diurling, A.M.. 
Charles Mason Demond, A.B., 
Irving Meade Dittenhcefer, Ph B., 
Francis Dwight Dowley, A.B. , 
Gustave Stein Drachman, 
John Patrick Dunn, A.M., 
Elisha Dyer, IIL, A.B., 
Devereux Emmet, A.B., 
Isaac Newton FaUs, A.B., 
Alexander Robeson Fithian, 
Sylvanus Lothrop Fowler, Ph. B. . 
Rudolph Victor FriedridiH, B.S , 
John Lewis Fruauf, A.B., 
George Gardiner Fry, 
George Frederic Garr, A.B. , 
Stephen Leonard Geisthardt, A.B., 
Frederick Geller, A.B., 
Daniel Lewis Gibbens, A.B., 
James Isham Gilbert, A.B., LL.B., 
William F. Goldbeck, A.B., 
Frederick Van Bibber Goodwin, A.B. , 
William Jay GrifiSn, 
Charles Halsey, A.B., 
Charles Albert Hamilton, A.B , 
Charles James Hardy, 
Benjamin S. Harmon, A.B., 
Abram Britton Havens, A.B., 
William Livingston Hazen, A.B., 
Edward Le Moyne Heydecker, A.M., 
John Andrew Hiestand, A.B., 
George Elsworth Hooker, A-B, 
Emerson Howe, 
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Samuel McKay Habbard, 

Austiii Hulahizer, A.B., Ph.B., 

John Wliarion Ingram, 

Charles Hervey Jackson, 

Joseph Augustas Kellogg, 

George Julius KOeen, 

Herbert Sewall Kimball, A.B., 

Eugene Geoi'ge Kremer. 

Francis Effingham Laimbeer, A.M.. 

John Albert Lane, A.R, 

Horry Woodville Latham, A.B., 

William Thornton Lawson, A.B., 

George Mann Lilbum, A.B., 

Herbert Marshall Lloyd, A.B., 

Edward Percy Lyon, AB., 

Marvin Thomas Lyon, 

Thomas McAdam. 

David Gale Maclay, AB., 

Charles Fi*ederick Mathewson, A.B , 

Joseph Franklin Merriami, A.B., 

William Oriis Miles, 

R Bumham Mofiat, A.B., 

Alexander L. Morton, 

Franklin Woodru£f Moolton, A.B., 

Abraham Nelson, Ph.B., 

Louis Ambrose Noble, A.B., 

Michael Henry O'Brien, AB., 

James Walker Osborne, A.B., 

Charles Wolcott Parker, A.B., 

Arthur Webb Parsons, A B., 

Ernest Noel Perrin, A.B , 

Harry Mortimer Peters, A.B., 

Robert Davison Petty, A.B., 

Dudley Phelps, A.R, 

Myron Heniy Phelps, A.R, LL.B., 

Eugene A. Philbin, 

Albert Lawrence Phillips, RS., 

Austin Roe PrestoD, .\.B., 

Edwin Joseph Purcell, 

Willard Phicide Reid, 

Reginald William Rives, A.B., 

John Henry Rogan, 

Adam Rosenberg, AB., 

Philip Leon Runkle, 

Frank Kester Runyon, 

William Heniy Rusch, A.B., 

Herbert Livingston Satterlee,B.8., Ph.B., 

AM, 
George Schaettler, A.B., 
William Ernest Schriecker, LLB., 
Otto Schullinger, A.B., 
Richard Cutts Shannon, A.M., 
Charles Herbert Shaw, A.B., 
James Drummond Sinclair, A.B., 
Percival CromweU Smith, 
Sidney Smith, 
Eben Hurd Pray Squire, A-B., 



John Edwards Stryker, Ph.R, 
Sydney Riciimond Taber, AR, 
William Teahan, 
Alfred Peter Thomdike, 
Purdy Van Vliet, A.B., 
Richard Dean A. Wade, 
John Montgomery Ward, 
Ethelbert Dudley Warfield, A.B., 
John Elton Wwland, AB., 
John Casti-ee West, AM., 
William Ehier Wheelock. A.B., 
Henry Stewart Whittacker, 
Edmond Ely Wise, Ph.B., 
Potpourri, " La Reine de Saba," Gouuod. 
Address by the Hon. Algernon S. Sullivan. 
Benediction. 

Finale. " Lohengrin,'* Wagner. 
Commencement Committee: Ernest Noel 
Perrin, Edward Le Moyne Heydecker, Joseph 
Augustus Kellogg, Harry WoodviUe Latham, 
Thomas McAdam, Charles Frederick Mathew- 
son, Hany Mortimer Peters, Dudley Phelps, 
Eugene A. PhilbiD. 



SUPREME COURT EXAMINATION. 

First Judicial Dkpabtmbnt. 

May Term, 1885. 

Morning Session of two hours and a hall 
Committee: Edward F. Brown, Michael H 
Cardozo, William B. Homblower. 

1. What is a felony? What is a misde- 
meanor ? State the case in which one may 
depriye another of Ufe without being crimi- 
nally liable? 

2. In criminal trials, upon whom is the 
burden of proof? What tilings are subject 
to larceny ? State as to gas, liquor kept in 
violation of law, gold in a mine ? 

B. State the provisions of the Statute of 
Frauds? How does the Statute affect the 
sale of growing crops ? 

4. When one dies intestate, leaving a wife, 
and no children, how is his peraonal property 
divided ? 

5. What are the essentials of a valid chattel 
mortgage ? On a sale of personal property, 
what will be sufficient to constitute an im- 
plied warranty ? 

6. What is real estate? What are chattels 
real? What is a close? What a license? 
What an easement? What a trespass? 

7. Distinguish between a vested and a 
contingent remainder? State the essential 
elements of a deed, and the acts of a grantoi 
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necessary to the giving of title to his 
grantee? 

8. How can a railway company acquire 
the right to lay down and operate a railway 
along and upon a highway in the open 
country? 

9. How are conflicting interests as to who 
is entitled to the award in condemnation 
proceedings determined ? What is the rule 
by which the value of a leasehold interest is 
to be determined? 

10. What is necessary to constitute a valid 
maniage ? What is the age of consent, as 
to marnage, in males and females? 

11. What are grounds for divorce ? Under 
what circumstances will a divorce procured 
in another State be held valid in this State? 
What must appear to entitle a party to a 
divorce on the ground of adultery? 

12. Who can make a valid will? Distin- 
guish between a devise and a legacy? At 
what age may a female make a v^d will of 
personal property ? 

13. Who may contest a will, and how may 
it be done? How are infants cited upon the 
probate of a will ? 

14. How long after letters of admini^ti*a- 
tion are granted before an administrator can 
be compelled to account ? On the appoint- 
ment of an administrator with the will 
annexed, state the order of priority ? 

15. What power have corporations to take 
property by vnll? How are corporations 
dissolved? 

16. What is the responsibility of a corpora- 
tion for torts? What is "visitation," as re- 
spects corporations ? 

17. Define a corporation ? What are the 
provisions of the Statute of New York, com- 
monly called the Oeneral Manufacturing Act 
of 1848, with regard to the liability of stock- 
iiolders? What is the liability of stock- 
holders of a National Bank ? 

18. Distinguish between an agent and a 
Servant, a factor and a broker ? What is an 
agency coupled with an interest ? 

19. Distinguish between the different kinds 
of endorsements upon negotiable paper? 
When and how an^ by whom is notice of 
dishonor to be given? 

20. What is the difference between a guar- 
anty of payment and a guaranty of collec- 
tion ? When does the Statute of Ijimitations 
begin to run on a note payable on demand ? 
Distinguish between business paper aud 
accommodation paper? 

21. What CJourt formerly exercised Equity 



Jurisdiction in this State ? When did that 
Court cease to exist? What Court now 
exercises Equity Jurisdiction? Why were 
Equity Courts established ? 

22. What is meant by leading a witness ? 
Who has the light to put leading questions ? 

23. If a witness has in his possession or 
custody a deed or written document, what is 
the proper mode of compelling the witness 
to produce it in Court? How far can a 
written receipt, not under seal, be controlled 
by parole evidence ? 

24. What do you understand by a sup- 
plemental pleading? Is the defendant ever 
entitled to service of a reply to his answer, 
and if so, in what cases ? 

25. Give the form of denial, where the 
defendant knows nothing of the facts alleged 
in the complaint? What is a demurrer? 
When may it be interposed? 

Afiemoon Session of two hours. Same 
Committee. 

26. How do you review questions of fact in 
an action tiied before a jury? State fully. 

27. State all the necessary steps in an ac- 
tion triable at the Circuit before a jury, from 
time of joining issue to entry of judgment ? 

28. State the proper parties defendant in 
an action to foreclose a mortgage ? State the 
procedure under the Code, step by step, to 
forelose a mortgage on real estate situated in 
the City of New York? 

29. Detine reasonable care ? What is stop- 
page in iramntu f When, how and by whom 
may the light be exercised ? 

30 Can a common carrier of merchandise 
by land or by water limit its common law 
liability? 

31. What is meant by Cat^a/ ^mp/or.? Dis- 
tinguish between a warranty and a represen- 
tion? What is the difference between a void 
and a voidable contract ? 

32. What constitutes a common carrier? 
Is there any difference as to the liability of a 
common carrier of merchandise and one of 
passengers ? 

33. What will excuse a common earner for 
delay in the delivery of merchandise ? What 
for its loss ? 

34. What is the doctrine of contributory 
negligence ? 

35. In what cases is an employer liable for 
iujuiT done to a third person by one in his 
employ ? 

36. What is abandonment in the law of 
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marine insurance ? What is the doctrine o^ 
general average, and under what circum- 
stances is it applicable ? What is an open 
policy of insurance ? 

37. What is the difference between partner- 
ship and tenancy in common ? What acts of 
a partner will bind the firm ? 

38. In what Court must a party enforce his 
rights under a patent ? What do you under- 
stand by a caveat? Who has the power to 
issue patents and how is that power con- 
ferred? 

39. What is secured by copyright ? For 
what length of time does a copyright con- 
tinue ? 

40. What jurisdiction has the City CouH 
of New York, the Court of Common Pleas, 
the Superior Court of the City of New York, 
and the Supreme Court of the State of New 
York? 



Contempt of Court. — There is a Justice of 
the Peace in Earlville who will make his mark 
in the world some day. A couple of over- 
zealous lawyers in his court got into an argu- 
ment the other day. One offered ti bet the 
other $50 to $10 on a point of law, and the 
bet was quickly taken. The Justice becauie 
the stakeholder, and when the money was put 
up he promptly fined both lawyers for con- 
tempt of court, and appropriated the fund 
to pay the fines. — Yorkville (III.) Record. 

Best Ad vie k — ^What Constitutks rr in Case 
OF Assault where Cuknt admits Guilt? — It is 
narrated that John R Porter, of the State of 
New York, now famous throughout that State 
for his brilliant attainments, when a young 
man, was assigned by the court the de- 
fence of a man charged with assault in the 
second degree, to give the accused the best 
advice he could under the circumstances, and 
to bring the case to a trial with all conveni- 
ent speed. Porter immediately retired to an 
adjacent room to consult with his client, and 
returned shortly without him. "Wliere is 
your client? ' demanded the astonished Judge. 
" He has left the place, I guess,'* replied Porter, 
with the most refreshing sang fvoid. " Left 
the place! Why, what do you mean, Mi*. 
Porter ? " " Why, your Honor directed me to 
give him the best advice I could under the 
circumstauces. He told me he was guilty, so 
I advised him to cut and run for it He tooS 
my advice, as a client ought, opened the win- 
dow and skedaddled. He is about a mile 
away now. " The very audacity of the young 
barrister deprived the court of the power of 



speech, and nothing came of the matter. — 
Uriminal Law Magazine. 

The question as to the measure of proof re- 
quired to establish the defence of insanity on 
the trial of an indictment for homicide, re- 
cently came before the Supreme Court of 
Iowa, in the case of State n. Jones, 20 N. W. 
Rep. 470; S. C, 17 N. W. Rep. 911, and the 
judges were divided in opinion. A majority 
of the court (Rothrock, C. J., and Seavers, J., 
dissenting,) held that the defence must be 
made out by a preponderance of evidence; 
that is to say, the defendant, upon whom 
rests the burden of proof, must turn the scale 
by evidence which creates a probability that 
he was insane. On this question, whether 
the defendant must make his insanity appear 
by a preponderance of evidence, or whether 
it is sufficient that he raise a reasonable doubt 
of it at the time of the commission of the homi- 
cide, there is a great deal of conflict of opin- 
ion, and this case adds thereto. — Exchange. 

Origin of Tkial by Jury. — 1. Phillips and 
Probst maintain that it originated among the 
Welsh, from whom it was borrowed by the 
Auglo-Saxons. 

2. Coke, Van Maurer, Phillips, Selden, 
Spelman and Turner regard it as having 
been original with the Anglo-Saxons. 

3. Bacon, Blackstone, Montesquieu, Nichol- 
son and Sayigny hold that it was imported 
from primitive Germany. 

4. Eoni-ad Maurer thinks it is of North 
German origin. 

5. Warmius and Waraaae agree that it was 
derived fi-om the Norsemen, through the 
Danes. 

6. Hicks and Reese think it came from the 
Norsemen, through the Norman conquest 

7. Daniels says the Normans found it 
existing in France, and adopted it 

8. Mohl thinks it derived from the usages 
of the Canon law. 

9. Meyer thinks it came from Asia by way 
of the Crusades. 

10. Maciejowski says it was derived from 
the Slavonic neighbors of the Angles and 
Saxons. 

11. Brunner, Palgrave and Stubbs derive 
it from the Theodosian Code, through the 
Frank Capitularies. 

12. Hume says that it is derived from the 
decennary judiciary, and is •* an institution 
admirable in itself, and the best calculated 
for the preservation of liberty and the 
administration of justice, that was ever de- 
vised by the wit of man. " — Irish Law Times, 
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JUDG- 



THE EFFECT IN ANY STATE OF FOREIGN 

MENTS OF SISTER STATES. 

Includingr Judgments or Decrees of Divorce and 

Judgments in Attachment Proceedings. 

It has always been and is to-day a greatly 
▼exed question, what force and effect ought 
to be allowed in the courts of one country to a 
judgment rendered in another. Shall it be 
regarded as conclusive, if the court rendering 
it had jurisdiction, or is it only prima facie 
evidence of the right of the party now using 
it? Unsettled as this question is to-day, we 
can easily imagine that it was still more 
undecided in the last century. The framers 
of the Constitution of the United States were 
acquainted with this fact, and were moved 
by their knowledge to place in this instru- 
ment a provision by which they hoped to 
settle the question as far as judgments of 
sister States were concerned. They expected 
thua to put an end to much litigation, and, 
perhaps, to forestall any unpleasantness 
which might arise between the States, at that 
time more jealous of their dignity than now, 
if one State should disregard the judgments 
of another. 

The provision which they inserted is 
Article IV., section 1: "Full Faith and 
Credit shall be given in each State to the 
public Acts, Records and Judicial Proceed- 
ings of every other State. And the Congress 
may by general laws prescribe the manner 
in which such Acts, Records and Proceedings 
diall be proved, and the effect thereof." 
Congress in accordance with the power here 
granted, passed, in 1790, a law, which, after 
providing the manner in which judgments 
should be authenticated in order to be used 
in other States, enacts, that: "The said 
records and proceedings, authenticated as 
aforesaid, shall have such faith and credit 

given to them, in every court within the 
nited States, as they have by law or usage 
in the courts of the State from whence the 
said records are or may be taken." 



It was not to be supposed that courts 
which had been accustomed to the usages of 
the common law, would vnthout any difB- 
cultv comprehend and follow the true intent 
of tbe framers of the Constitution. As late 
as the year 1816 we find l^e Court of New 
York giving its deliberate opinion in this 
emphatic language: "It is well settled, that 
a judgment in another State (one of the 
United States), is to be considered here as 
a foreign judgmenty in every respect except 
in the mode of proving it. It is only prima 
fade evidence of a debt, and may be im- 
peached, when attempted to be enforced 
here, as unjust, unfair, or irregular"* Cu- 
riously enough the Supreme Court of the 
United States, in an opinion by Justice 
Story, had three years previously construed 
in a very different manner this section of the 
Constitution and the statute in the case of 
Mills V. Duryee,t and this case has been 
the basis of all subsequent decisions. The 
learned Justice says: "The act declares 
that the record duly authenticated shall have 
such faith and credit as it has in the court 
from which it is taken. If in such court it 
has the faith and credit of evidence of the 
highest nature, ^z. : record evidence, it must 
have the same faith and credit in every other 
court. Were the construction to prevail 
that judgments of the State courts ought 
to be considered as prima facte evidence only, 
this clause in the Constitution wduld be 
utterly unimportant, and illusory. And 
we can perceive no rational interpreta- 
tion of the Act of Congress unless it declares 
a judgment conclusive when a court of the 
paxticiilar State where it is rendered would 
pronounce the same decision." This opin- 
ion was approved by Chief Justice Marshall,^ 
and, of course, adopted in New York.§ 

It is important to notice that in Mills t;. 
Duryee, the Court which rendered the judg- 



* Pawling V. Bird's Execrs. 13 Johns. 192,205. 

1 7 Or. 481. 

i Hampton v. MoGonn^, 3 Wh. 234. 

§19 Johns. 163. 
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ment had jurisdiction over both parties to the 
actioiL Justi6e Story did not mean to declare 
in his opinion that the jurisdiction of the Ck>urt 
rendering the judgment, or the right of the 
State itself to exercise authority over the per- 
son or subject-matter, could not be inquired 
into. He did not mean that a State could ex- 
tend its jurisdiction beyond its own bounds, 
and deal with persons or subjects in other 
State& Even when it had righUy exercised 
its jurisdiction, no executions could issue on 
its judgments; nor would they be entitled to 
priority or lien in another State; but in these 
respects would only have such effect as that 
State would allow. This is his opinion as ex- 
pressed afterwards in his works.'*' 

The cases in the Supreme Court of the 
United States, mentioned before, arose on a 
question of pleading, viz. : Whether nul Hd 
record or nil debet was the proper plea to such 
a judgment While the decisions favor the 
former, these cases do not decide that this is 
the only plea, ''but it was still unsettled 
whether a special plea of fraud might not be 
pleaded, or a plea to the jurisdiction of the 
court in which the judgment was obtained, 
for these might in some cases be pleaded in 
the State Court to avoid the judgment "f At 
about the same time that Mills u. Duryee was 
decided, the Court of Massachusetts stated 
the law in a clear manner, pointing out in 
what respects judgments of sister Stetes dif- 
fered from domestic judgments on the one 
hand, and, in their view, from foreign judg- 
ments on the other hand. They differed from 
foreign judgments, because the merits of the 
latter could be inquired into; and from do- 
mestic judgments because the jurisdiction of 
the Court which rendered them mfght be in- 
quired into.| These same ideas concerning 
inter-state judgments are in substance ex- 
pressed 'in later cases in the Supreme Court 
of the United States, and are thus the law of 
the land.§ The question of the jurisdiction 
of the Court is, therefore, always open, and 
only when it has jurisdiction is its judgmeM 
entitled to this conclusive effect as evidence. 
It becomes important, therefortB, to decide in 
what way a court can gain jurisdiction, and 
to what extent its record may be contradicted. 
The first question in regard to jurisdiction 
always is, whether the particular case is one 



* Story on Ck)DsUtutlon, §1,313; Gonfl. Laws, 
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t 3 Wh. 234, note. 

t 9 Mass. 462, 469. 

I 11 How. 166; 18 Wall 461. 



of a class which the court bfugt by the loc^ 
law power to entertain; that is, provided that 
the facts stated are true, has the Court power 
to grant the relief asked? As to this point 
the Court itself ought to be its own judge, 
and as long as its opinion is not overruled 
such opinion ought to be respected by the 
courts of other States.* It would seem pre- 
sumptuous in such a case for one State to de- 
clare that the Court of another had no juris- 
diction. Yet it was held in one case in Mas- 
sachusetts that a Court of New York had 
exceeded its jurisdiction in decreeing the 
dissolution of a corporation, established in 
the latter State, at the suit of an individua].f 
The second question is, has the Court luris- 
diction over this particular case? Omitting 
for the present actions for divorce, suits are 
either in perwnam or in rem. It is now well 
settled that, as a rule, a judgment vnperwnam^ 
which will be binding in another State, can 
only be rendered when personal service has 
been made on the defendant or he has made 
a voluntarv general appearance .| Nor is it 
sufficient tnat on a suit against several jointly, 
some of the defendants were served; sudi 
judgment is not evidence of any liability on 
the part of those not served. § Nor is juris- 
diction gained by the appearance of a defend- 
ant to move that the action be dismissed for 
want of jurisdiction. II 

Jurisdiction to render a judgment in per- 
sonam may sometimes be gained without 
personal servica This is true in cases affect- 
ing the personal stahis of the defenduit, and 
cases in which that mode of service may be 
considered to have been assented to in ad- 
vance.^ The first class of cases is illustrated 
by a suit against a domiciled person for a 
divorce,'*''*' (granting for the present that such 
a proceeding is in personam,) the latter, by an 
action against a fbreign corporation which, 
under the law of the State allowing it to en- 
gage in business within its limits, must keep 
therein an agdnt upon whom service may be 
made, ft Such a judgment for a sum of money 
may also be rendered against a domiciled but 
absent defendant^ 
Proceedings in rem instituted iii State 
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Opiirte jure for the most pi^ thotolcbown as 
Ibreign attadiuient oases. When, however, 
these are termed suits tn rem, those words 
lure not employed with the same meaning as 
. when suits brought in admiralty against a 
ship are said to be in rem. The latter pro- 
ceed against the thing itself and the judg- 
ment of the Court settles the title to the 
property so conclusively that its decision is 
binding on the whole world. But foreign at- 
tachment and other cases in State Courts can 
only be said to be in rem when those words 
are used in a broader and more general pense; 
" the terms are applied to actions between 
parties, where the direct object is to reach 
and dispose of some property owned by them, 
or some interest therein.*** 

Jurisdiction in an action in rem can only 
be obtained by a seizure of the property be- 
fore trial, or by some equivalent act, as in a 
partition or a foreclosure suit the action itself 
is equivalent to a seizure. The reason given 
for this is, that in the view of the law every 
man's property is deemed to be in the pos- 
session of himself or his agent, and the seizure 
will inform him '*not only that it is taken 
into the custody of the Court, but that, he 
must look to any proceedings authorized by 
law upon such seizure for its condemnation 
and sale.** As the seizure -gives the jurisdic- 
tion to the Court, it will not be sufficient if 
it be made subsequent to the judgmentf 
After seizure substituted or other service is 
sufficient A judgment obtained without such 
seizure might be held insufficient, even with- 
in the State where rendered, to warrant tiie 
sale of the property, on the ground that such 
property was taken without due process of 
Uw. I It would seem that the seizure is the 
important thing to ffive jurisdiction, and if 
that has been properly made, irregularities in 
following the statute will not be considered 
to defeat the jurisdiction of the Court § 

The fiction of the common law that per- 
sonal property foUoIvs its owner wherever his 
domicile may be, sometimes comes into con- 
flict with these foreign attachment laws. Thus 
a person domiciled in New York gave to an- 
other, also domiciled there, a chattel mortgage 
oni personalty in Illinois. Such chattel mort- 
gages are not good, in Illinois, as to third 
persons unless acknowledged and recorded 
in a particular way or the property actuaJly 

• 95 U. B. 714. 727; 39 Pa. 8t 50. 
1 10 Wall 808; 95 U.S. 714. 
1 96 XT. a 714. 
§ 10 Pet 449; 10 WaU 308. 



delivered to the mortgagee. An attaching 
creditor, regarded in ]Uinois as a purchaser, 
levied upon the personidty before the mort- 
gage was recorded, and it was held that a 
good title was conveyed on the sale under 
the execution, and the courts of New York 
must so regard it For this fiction "yields 
whenever for the purposes of justice the 
actual isUm of the property should be ex- 
amined," and. always yields te laws for at- 
taching the esstate of non-residents, because 
such laws necessarily assume that property 
has a stilts entirely dLstinct from the owner^s 
domicile.* 

Having seen what gives a court jurisdic^ 
tion we next inquire how far the record of 
a court can be . contradicted in order te show 
that it has no jurisdiction. The Jurisdiction 
of a Superior Court of a sister State is pre- 
sumed.t ^"^ ^^ ^o record iteelf shows that 
the court had no jurisdiction, such a record 
is a nullity. I The difficult Question arises 
when the record shows on its race the neces 
sarv jurisdictional facts. It would appear 
te be the better opinion that no court can 
gain jurisdiction by stating that the neces- 
sary jurisdictional foots exist, and that conse- 
quently any and all recitals may be con- 
tradicted. In the case cited below§ -tiie 
record of a court of limited iurisddction 
recited the facte necessary te confer jurkdic- 
tion, and these were allowed te be contra- 
dicted. The rule was thus stated: "The 
record of a judgment rendered in another 
Stete may be contradicted as the facto 
necefiHsary te give the court jurisdiction; 
and if it is shown that such facts did not 
exist, the record will be a nullity notwith- 
standing it may recite that they did exist'*: 
and man^ decisions in the State courte make 
the rule just as broad.|| 

The States are not unanimous whether an 
atteme/s want of authority may be shown 
when the record contains a recital of his 
appearance. Whatever element of public 
policy may forbid this in the case of domestic 
judgments, seems. te be lacking in the case 
of pudgmente of sister Stetes. Hence ttie' 
weight of authority is in favor of allowing 
want of authority te be shown. ^ Some do 
(Oaninmed on page 136.) 



* 7 Wall 139. 

■ 2 Bfich. 16i5-, 34 lU. 168 ; 5 Allen 591. 
1 2 Bflch. 165; 6 Wodd. 447. 
} 18 Wall 461. 

1 21 Wis. 301 ; 6 Barb. 613 ; 5 Wend. 148. 
J 1 Dutoh. 225; 41 N. T. 272; 201a. oo«<ro; 30 lU. 
i : 6 Wend. 443 ; 34 Mo. 172 ; 2 Mich. 186. 



Digitized by 



Google 



186 



ThS CkHiUXBU JUBIST. 



gntcred at the New York Post Office as Seoood-cla« MaU matter.] The Regents' Examination, under Pro£ 

Martin, takes place in the Law School al 



The Columbia Jurist. 

PUBLI8NCD WEEKLY BY THE COLUMBIA JURIST PUBLISHING 

Company. 



Voiil. 



New Tobk, Jdnb 3, 1885. 



No. 18. 



BOARD OP EDITORS. 
Edwabd Fbakcis MoCasktb, '86, Managing Editor. 
BiCHABD G. Babbaob, '86, Bugineaa Editor, 

J. A. KEiiiiOoe, '85. 

Geobob G. Fby, '85. 

Baphael B. Goyin, '86. 



TKBM8: 
S MlbM v ipH9H to the end ef term, 90 nmmh e n , - $1,00 
SingU Numbere, ..... 5 cents 



*«* Contributions solicited from all students and 
graduates of ttie (College. 

%* All oommunioations should be addressed to 
the Columbia Jurist, Columbia College, New York. 

Thb Jubist is for sale at Gould's Law Blank 
Depository, 168 Nassau Street; and at the news 
stands in the Equitable Building and in the Astor 
House. 



HTHE Law School Commencement, which 
took place last Wednesday evening at 
the Academy of Music, was in every respect 
a brilliant success, and the committee are to 
be congratulated on the manner in which it 
was conducted. One hundred and thirty- 
one men received diplomas and listened to 
addresses by Prol Dwight and the Hon. 
Algernon S. Sullivan — Prof. Dwight sending 
them out to their labors with plenty of good 
advice, and Mr. Sullivan welcoming them to 
the legal profession. 

Flowers were abundant, and the Music 
excellent, and if the Class of '85 are not suc- 
cessful, it will not be because its members 
did not receive a brilliant " send off." 

The Prize Essay, which we publish this 
week, precludes an extended notice of the 
proceedings. 



TTHROUGH an error of the printer, we 
omitted the name of Mr. L. McG. 
Thompson from the list of graduates. 



10 o'clock on Monday, June 8th, and will 
continue during the week. 



(Continued from p(tge 135.) 

not allow it to be shown that the attorney 
did not appear,^ for which there might seem 
to be a good reason in the absence of fraud, 
for the court could probably judge of that 
fact But fraud is always to be feared. 
The proper rule is that jurisdictional &ct8 
of any land may be contradicted; otherwise 
the i*easoning is in a circle, — ^first it is as- 
sumed that the paper is a record because 
the facts existed, and then it is claimed that 
because the paper is a record, the facts 
existed. 

If now the court has jurisdiction over the 
case and over the person or thing, its judg- 
ment is to have the savie effect in another 
State which it has by law or usage in the 
State where it is rendered: and that, too, 
even though it decide that a judgment in 
bar of which it is now pleaded and which 
was rendered in the State where the present 
action is pending, is void on the ground of 
fraud.f If a judgment is regarded as inter- 
locutory in the State where rendered, it can- 
not be regarded as a final judgment else- 
where. J So where a contract which at 
common law is regarded as joint only, is by 
statute, in the State where made, construed 
as joint and several, and suits may be 
prosecuted against any one or more per- 
sons, otherwise liable only jointly; and a 
judgment recorded in such a suit there 
against one does not bar a suit against the 
others; such judgment can have only the 
same effect in another State. § 

Nor shall judgments have a less effect in 
another State. Thus where a judgment is ap- 
pealed from and no security is given to stay 
executic>n on the same, which is required in 
that State, a suit may be commenced on such 
a judgment in another State, || or it may be 
pleaded in bar of a suit in another State 
notwithstanding such appeal. 1[ When suits 
are pending in two States at the same time 
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for the 3ame cause of action, a judgment 
recoTered in one is a bar to the suit in the 
other ;^ and this is true though property be 
attached in both,t or only in the State in 
which the action is still pending, and the 
property of the defendant in either State is 
not sufficient to satisfy the judgment. | 
When a judgment is recovered against several 
jointly, some of whom are not served, as we 
as we have seen before, it is not evidence 
against those not served. But if suit be 
brought on the judgment in another State 
against all the defendants, judgment cannot 
even be recovered in such joint action 
against those served,, if a proper plea is 
made;§ but whether one who had appeared 
in the former action could take advantage of 
the want of jurisdiction over the others is 
undecided. || It would seem that he would 
be estopped by his appearance. 

That full fjEkith and credit may be given 
to judgments of sister States, it is essential 
that some opportunity be given to enforce- 
them. A State may not therefore pass a law 
which will entirely take away a remedy on 
such a judgment A law of Mississippi in 
favor of her own citizens which had such an 
eflect was declared unconstitutional. f^ But 
a' statute providing that suit on a judgment 
of another State must be brought within 
two years after the passage of the act,^^ and 
another limiting the time for bringing such 
suits to five years after the rendition of the 
judgnient,ft were held constitutional 

On the subjects of decrees and judgments 
of divorce we find much confusion in the de- 
cisions of the various States. Yet we are 
obliged to rely almost entirely on these. For, 
although these judgments are also subjects of 
Federal jurisdiction, the cases in the United 
States Courts touching on the question are 
few in number. This is due, in part, to the 
nature of the action, since pei*sons are not in- 
clined to reveal their marital woes to a larger 
audience than is necessary; in part to the 
fact that these cases do not generally affect 
the pocket so directly, and hence the motive 
from that source is wanting; and, more es- 
pecially, because the cases involving the 
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validity of such judgments are generally 
criminal ones in which the defendant is apt 
to be too poor to appeal his case. 

The contract of marriage is peculiar in that 
it creates a tfiaitut between the paities, in the 
continuance of which not only they are in- 
terested but also the State in which they are 
domiciled. To treat the marriage relation 
simply as an ordinary contract is apt to prove 
exceedingly ridiculous; as in one case in 
Texas, the Court hesitated to decree a di- 
vorce because, although the maniage was 
entered into, and the plaintiff was then domi- 
ciled in that State, the contract was intended 
to be performed in Mexico, where a divorce 
could not be gianted for the cause urged, and 
this was, therefore, the law of the place of 
performance.* 

For the pur|K)se of divorce it is generally 
allowed that the wife may acquire a separate 
domicile, and it has been so held by the Su- 
preme CJourt of the United Stateaf This is 
a necessary conclusion; for if she should con- 
tinue to live with him after just cause for a 
divorce, it would be evidence of condonation; 
and should he leave the State it would be im- 
possible for the wife to know at any one time 
where his domicile was, and so she could 
never obtain a divorce. But if she be the 
guilty party the common law rule would still 
hold. 

It is generally held that a State Court can- 
not entertain a suit for divorce, and render a 
judgment binding in another State, unless 
one of the parties is domiciled in the State of 
the forum ; J at least such judgment will not 
be valid in the State where the parties are 
domiciled. § It is the place of the domicile 
and not that of the offence or the marriage 
that has jurisdiction. II Where both pei*sons 
are d<»miciled in one State, it is, of course, in 
the power of that State to divorce them. But 
when they are domiciled in different States, 
then the States disagree. 

The greatest source of confusion is the 
want of agreement as to the nature of the 
action of divorce. A numbei of States cham- 
pioned by Mr. Bisho)) insist that, as far as 
the divorce goes, the subject-matter is the 
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marital iUaltis, and that the proceeding is in 
the nature of an action in rem. New York 
holds on the contrary that the pix)ceeding is 
in permnaniy while it acts upon the marital 
stafus, and that "jurisdiction of the subject- 
matter is to be tested by the powers conferred 
by the Constitution and laws of the other 
State.* 

When now the husband is domiciled in 
one State and the wife in another, will the 
judgment of the one State be binding in the 
other when the defendant is never person- 
ally served and does not appear? Several 
States hold that a divorce granted under 
such circumstances would be good in the 
other State.f Mr. Bishop claims that ten 
States holds this view. The leading case on 
this subject is perhaps that of Harding v, 
Alden.| In this case a divorce was granted 
in Rhode Island to a wife domiciled there, 
her husband being at the time domiciled 
in North Carolina. The coui-t of Maine held 
that the divorce was good as far as it affected 
the atafuH of the parties and entitled to credit 
in other States. Kent approves of this de- 
cision. He says, ' ' this is an important and 
valuable decision, and settles the question, 
so far as the judicial authority of a single 
State can do it, and places it upon the same 
principles of justice, good mr^rals and policy 
which renders a marriage, valid by the law 
of the place where it was solemnized, valid 
everywhere. § Judge Cooley likewise ap- 
proves of Ditson V. Ditsonjl which sustains 
the same views.^ 

The argument for this view is bnefly as 
follows: the action is claimed to be a pro- 
ceeding in rem, and the res is in the marital 
idol us of the party domiciled in the particular 
State. No other State, it is said, can have 
any interest in the skUus of our citizens, and 
must recognize it as we determine it But 
the maritaJ statiLs can only exist while there 
are two parties concerned in it When there- 
fore one State dissolves the relation as to the 
wife, the other State may regard the other 
party as it pleases, but in reality he cannot 
be a husband as he no longer has a wife. 
If it were necessary that one party be domi- 
ciled in a State and that the other be served 
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or appear therein, one could always prevent 
the other from obtaining a divorce by chang- 
ing his domicile.^ 

The States adopting this view do not allow 
that a judgment in personam can be gained 
against the absent defendant So that a 
decree for alimony or costs would be voidf 
Bat such a decree may dispose of the chil- 
dren if they are within the jurisdiction of 
the court,^ otherwise not.§ It may happen 
that divorce suits are pending in two States 
at the same time. In such case it was held 
that the decree in one would not bar the 
suit in the other. I| It would seem therefore 
that a person mignt be divorced twice from 
the same partner. 

New York and the States that follow her, 
hold that the defendant must appear or be 
pei-sonally served. To allow the other view 
to prevail would, in reality, be to permit 
another State to determine the stains of one 
of their own citizens,^ and the other States 
do not see that they really claim the right 
to do this. In fact when husband and vnfe 
are domiciled in different States there are 
really four parties to every suit for divorce, 
the two individuals and the the two States. 
It is settled that the two individuals could 
could not go to another StJEite and be di- 
vorced; no more can one State and one 
individual grant a divorce to the non-domi- 
ciled individual. There must be three 
parties in any case to a divorce proceeding. 
The State of the party defendant demands 
that her citizen have an opportunity to be 
heard in his defence. She asks it for his 
benefit, because the proceedihg is in its 
nature penal.** She asks it for her own 
benefit also. There would be less likelihood 
of fraud and collusion if the defendant were 
obliged to appear; many men would suffer 
a divorce to go against them, if they could 
show that they had never appeared, who 
would feel more or less disgraced if they 
should appear and then fail. There is a distinc- 
tion which should be recognized between 
rules concerning marriage and those in re- 
gard to divorce. It is for the interest and 
advantage of a State that marriages should 
occur, for it is in this way that she must 
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expect the members of the population to be 
kept up; while the persons entering into 
this relation are generally more attached to 
their government, and more interested in 
her welfare. It is likewise for her advantage 
that the marital bond should not be too 
easily severed, as that would break up these 
associations of so much value to her, and 
would in itself increase the desire to be 
separated. 

It would seem to be held in New Jersey 
that it would be sufficient if the defendant 
had actual notice. In one case the Court 
says, " Although a notice served on the de- 
fendant when he is without the jurisdiction 
cannot add anything to the light of judicial 
cognizance; nevertheless, such a circumstance 
may be a controlling one when the appeal is 
to the comity of another State. "^ Such a 
view was adopted in one casef in a lower 
Court in New York, but the case was reversed 
on appeal,^ audit is now the rule in this State 
that the defendant must be personally served 
or appear,§ unless he is domiciled in Uic State 
of the forum. || 

In Pennsylvania it is held that if the de- 
fendant has not removed from what was the 
common domicile of both, the injured party 
must seek redress in that State, for " no one 
who has not shut himself out by his own 
voluntary act of flight from justice should be 
condemned without a hearing or an oppor^ 
tunity of being heard." ^ 

In the views of Mr. Bishop, and those held 
in New lork, we have two contradictory 
theories, one of which must be chosen finally 
as the true one. We incline to the views of 
the latter. The proceedings for divorce are 
not entirely in rem, but there is a personal 
element in them which demands that juris- 
diction be obtained over the defendant 
Even if they are in rem, if the res be the 
marital fdatun, jurisdiction over the entire 9-^ 
cannot be secured unless both parties are 
within the jurisdiction of the Court. One of 
the chief ends of the commonwealth govern- 
ments under our system is the care of the 
moral and social condition of the people with- 
in their limita If one of them allows another 
to divorce her citizen on grounds alleged in 
the latter's statutes, she ought, at least, to 
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have the security afforded against fraud and 
collusion, which can be sectured by making 
jurisdiction over her citizen a condition of 
recognizing the judgment so rendered. 

It is true that this view may seem unjust 
in some cases to the innocent party, but it is 
one of the many cases in wnich hardship 
must be endured by the few for the welfare 
of the many. 

The States that adopt the views of New 
York do not, however, hold that a State may 
not determine for itself the sialtts of one of its 
citizens towards a non-resident,^ but Uiey do 
not admit that it can give effect to i^uch a 
judgment beyond its own bounds! Some 
proceeding of this kind may be advisable in 
order to cut off rights of property, f 

Mr. Bishop claims that the cases of Chee- 
ver V. Wilson J and Pannoyer v. Neff§ favor 
his view. . The first case, though involving 
the validity of a divorce, did not involve the 
question as to what effect should be given to 
a divorce when no jurisdiction is obtained 
over the defendant. He claims that his claim 
is true because the defendant by his appear- 
ance could not add anything to the jurisdic- 
tion of the court. But, as the defendant did 
appear, his assumption begs the question in 
dispute. The latter case was one of foreign 
attachment, and whatever is contained in 
that is only a dictum, and not very clear. 

Since one of the parties must be domiciled 
in the State, if its judgment is to have any 
extra teiri tonal effect, the question of domi- 
cile becomes important. It is also required 
by the statutes of many States that the plain- 
tiff shall have resided in the State a certain 
length of time, and such residence is held to 
denote a domicile. || This, therefore, intro- 
duces a question always difficult, and in 
these cases especially so, because the anxiety 
of persons to obtain divorces sometimes gets 
the better of their veracity, and it is very 
difficult to form a conclusion from their 
acts. 

The question has arisen whether the wife, 
who has acquired a new doinicile, may rely on 
her husband's when she desires to secure a 
divorce. It seems to be so held in Massachu- 
settts, at least if his is the marital domicile,^ 
while a contrary view is held in New Hamp- 
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shire * Tind Wisconsin.f The better opinion 
would seem to be that when she acquires a 
new domicile she can not rely on her hus- 
band's. 

As in other cases so in suits for divorce 
the record may be contradicted although 
jurisdictional facts are stated4 This is es- 
pecially necessary in these cases because of 
the danger from fraud or collusion. § 

From this survey of the subject it appears 
that the provision of the United States Con- 
stitution has been a beneficent one ; that, 
as far as ordinary judgments are concerned, 
the law is pretty definitely settled. We can 
not but lament, however, that upon the im- 
portant subject of decrees and judgments 
of divorce, much yet remains to be decided. 
It is undoubtedly true that these judgments 
are of far greater importance than others, 
for they affect the family relation, which is 
the basis of the state, and have an impor- 
tant bearing on the morality or immorality 
of its citizens. Besides, the immediate 
parties are not alone interested, but also the 
children of after marriages. It is, perhaps, 
too much to expect a national divorce law. 
The differences in the natural conditions of 
the country, and of the people in different 
portions of our vast territory, may render 
even a desire for such a law unreasonable, 
granting that it were possible to obtain a 
constitutional amendment allowing it. But 
while permitting the several States to grant 
divorces for such causes as they may deem 
proper in their own commonwealths, it is 
possible, under the provision of the United 
States Constitution, to arrive at certainty in 
regard to the effect of such judgments in 
another State. The majority of cases in 
which the question as to the validity comes 
up are criminal cases in which the liberty of. 
the individual is involved, and yet the per- 
son may be innocent of any criminal intent 
It takes a man indeed learned in the law to 
tell a person who has received a divorce, 
or has had one rendered against himself, 
whether in any State he is married or not. 
In one State he may be divorced even 
though notice has not been given to, and no 
jurisdiction gained over the defendant ; 
another State declares that mere notice may 
turn the scale ; while a third declares ihtii, 
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jurisdiction over the defendant alone will 
suffice. 

Principles of law are only settled at the 
expense and trouble of individuals, and the 
importance of the former are not always 
commensurate with the amount of the latter. 
We would not have any one place himself in 
trouble in order to settle this divorce ques- 
tion, but the misfortune of one person will 
never have been put to much better account 
than will be true when some will appeal his 
case to the Supreme Court of the United 
States, and set at rest for the future the 
question whether the doctrine of Mr: Bishop 
or that of New York is the true one. 

Fbederick W. Gelleb (Kent). 

N. B.— When references are made to Bishop with- 
out spooial designation, it is to the second volume 
of his treatise on Marriage and Divorce jnimuh. 



GENERAL NOTES. 



Judicial Sales. — A Sale of Land other than 
before Court-House Door of County where Land 
Lies is Void. — A sale of land, under execution 
issued out of a United StateiB Court, made hy 
the mai-shal at any other place than the 
court-house door of the county in which the 
land is situated, is not merely voidable, but 
void, and conveys no title. Sinclair v, Stan- 
ley, Sup. Ct Tex., April 28, 1885; Texas Law 
Rev. 272. 

Life Insurance. — Beinsurance — Oral Fivm- 
issory Hepreseniaiion. — The failure of an insur- 
ance company that procures reinsurance to 
comply with an oral promissory representa- 
tion in regard to its future conduct, made 
without fraud or falsehood, before the policy 
was issued, and not alluded to thereiii, is 
not a valid defense against the insurer's 
liability upon the policy. Prudential Assur. 
Co. V, -Etna Ins. Co., U. S. Cir. Ct D. Conn., 
April 14, 1885, 23 Feb. Rep. 438. 

Municipal Corporations — Pouxr of City to 
Impose Burden of Improving Streets on Abutting 
Property Oumers, — The Legislature has the 
power to lawfully confer upon a city the au- 
thority to cause its streets to be improved, 
and impose a part of the cost of such work 
upon the property abutting thereon by front- 
age. Taylor v. Boyd, S. C. Tex., March 27, 
1885; 5 Tex. Law Rev. 19a 



Digitized by 



Google 



THE 



Columbia Jui^ist. 



Vol. L 



New York, June 10, 1886. 



Nob. 19-20 



ADDRESS OF PROF. THEO. W. DWIGHT. 
Grmtlemem of the Graduating Class: 

We, your instructors, are here to-night 
to dose our relations with you as students 
of the common law. You are here to make 
a public announcement that you are ready 
to take up the active duties of the profession. 
It is a custom of this institution, sanctioned 
by many years of observance, for me, in 
behalf of myself and my associates, to say a 
few words of farewell to you as students, 
and at the same time to greet you in your 
new character of professional brethren and 
to bid you "Gt>d speed" in your life work. 
Accept a few words of advice and encourage* 
ment garnered from the observation and ex- 
perience of your instructors, who have 
preceded you but a few years in the great 
race which you are just beginning to run, 
" not without dust and heat" 

There are few avocations in life which 
have so wide and broad a scope as that of 
the lawyer. No man can aim to occupy all 
its departments with absolute fulness and 
completeness. One may well be satisfied 
with success or eminence in the particulai* 
branch which he may select, or which by 
chance may be presented to him. Some 
deliberately turn away from a true success, 
and become unworthy members of the pro- 
fession — a source of danger not merely to 
their clients but to the community at large. 
There are in this way marked types of the 
profession. The more prominent of these 
I propose to bring to your attention. They 
are the jurist; the advocate; the toiling 
lawyer; the shyster. In the end, I will ask 
you to choose between them. 

I. 

The greatest and highest type of lawyer 
is a true and honorable jurist He may also 
be an advocate; he may, too, be in a high 
degree studious and diligent, but above and 
before all, he is a jurist He is one who 
makes himself master of the great principles 



of law. His mind is occupied not with mere 
instances and cases but with great and 
guiding rules to which instances must con- 
form. He draws his knowledge and legal 
furnishing from all available sources — ^be it 
philosophy, history, poetry, science, physical 
or political ethics or religion. Nothing 
comes amiss to him or escapes his assimila- 
ting power — comedy, tragedy, the lyric ode, 
the popular oration serve his purpose as 
well as the Pandocts of Justinian or Ooke 
upon Littleton. He fuses them all into a 
perauasive and thorough treatment of legal 
themes. What he chiefly loves is a great 
question having in it elements of permanent 
value lifted above petty and passing circum- 
stancea You veill find him composing a 
treatise as Kent did his commentaries, 
adorning the dry i*ules of law with classical, 
poetical or historical allusions, or a luminous 
and splendid judgment, sparkling with wit 
and humor, such as that which brightened 
the magnificent powers of Sir George Jessel, 
or making a profound and original argument 
after the manner of Judah P. Benjamin or 
Charles O'Conor. He loves to dwell upon 
those great topics which serve as the bdlid 
and cement of society, great questions of 
trusts and confidentisd relations, and rules 
governing forms of government and inter- 
course between states and nations. Still he 
is at home, wherever he can detect a prin- 
ciple as distinguished from an arbitrary fact, 
evanescent in its nature and without general 
application. Men like these do not always 
appear to advantage before juries. They 
may under- value and even despise the arts of 
the rhetorician. They may have less local 
reputation, and attract less admiration than 
other men; but they have their revenge for 
they outlive in reputation the most suc- 
cessful advocate, and are immortal in the 
literature of the law, being enshrined in its 
dingy and everlasting volumes. 

n. 

I have now reached the advocate — the man 
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who is pre-eminent in advocacy, however 
learned he may be. We are not now think- 
ing of a man whose excellency is in science. 
Advocacy is an art. Its basis is in rhetoric 
and largely in elocution. One might be a 
successful advocate and know but little law, 
the necessary legal knowledge being sup- 
plied to him by others. He aims at an 
immediate effect. His business is to deal 
with human nature as developed in the 
average juryman, and perhaps in the average 
judge. He aims not only to persuade but 
to flatter and even to cajole. He is frequently 
in a whirl of excitement no less favorable to 
him when well managed, than calmness and 
equipoise of mind is to a jurist. By turns, 
he wQl fi'own at or denounce an opponent, 
be obsequious and deferential to a judge, or 
be blandly pei^suasive to the jury, particu- 
larly to tne obstinate member whom by a 
kind of instinct he soon singles out and 
marks as his own. There aie great varieties 
among this class. Some rant, some stamp 
their feet, some pound on a table placed 
conveniently near them, some raise their 
eyes to heaven and in that attitude declare 
the sincerity of their convictions. Others 
who are wise regard passionate acts and 
hysterical exclamations as dangerous. These 
make few protestations, speak with modera- 
tion, only allowing themselves an occasional 
outburst of eloquence or invective, and talk 
but little about themselves, and never parade 
their virtue. They strive to forget their 
own existence or merge it with the cause 
on trial. The ideal advocate has but one 
thought His client s cause is his cause. If 
forgetting this prime fact, he ponders upon 
the effect produced by his own pei'sonal 
appearance, or measures the force of his 
diction or calculates upon the applause of 
the bystanders, he is m general lost. He 
must suffer with his client, have his nerves 
wrung by his disgrace, be tortured by his 
anxiety, and rejoice in his victory as if it 
were his own. In the heat of the contest, 
he may pass the bounds of the strictest recti- 
tude. This is his danger, both to his ability 
and to his reputation. His perfect honesty 
and straightforwardness are his capital and 
stock in trade. If the juries do not believe 
in him, he will henceforward obtain few or 
no verdicts. By an invincible law of nature, 
he cannot long play a mere part with- 
out being found out The telltale look 
will appear upon his face or in some 
manner he will disclose to all the world 



the vride difference between being artful and 
aitistic 

There is an old law book composed six 
hundred years ago by a French lav^yer, M. 
Durand, containing some very shrewd and 
capital advice to advocates, designed to 
smooth their path to high success. He 
gives directions as to the mode of treating 
an opponent, as well as the judge. There 
is nothing said as to a jury, there being 
nothing of that kind then in fVance. 

Speaking of one's opponent, his view is, 
that he should be treated decorously, unless 
he has himself acted rudely, in which case 
his example may be safely followed. His 
argument should be commended but only 
slightly, and then in equivocal words. If 
one should be driven to call him hard names, 
there should be a protest that this is done 
with no intent to injure him, but only for the 
good of the cause. He adds, addressing an 
imaginary pupil, " If he have listened to you 
patiently, you should follow his example, but 
if he has tittered at your arguments, you may 
do the like. You should note well and re- 
tain in your memory what he has said, for 
if he has spoken long it will go hard if you 
cannot find fault vnih sometiiing. If your 
adversary seems to get the better in argu- 
ment do not answer him, but go off to some 
other point. If he be of an excitable tem- 
perament, you should indirectly and very 
smoothly say something to make him angry, 
for then he will not be able to do himself 
justice." 

As to the judge, he says, "Address him in 
a manner that will be pleasing to him. If 
he be angry do not rejoin. Al^ve all things 
be careful not to offend the judge, for it is 
a hazardous thing to have a suit before an 
offended judge. When he speaks listen re- 
spectfully, and then laud, if you can, his 
wisdom and eloquence. When your time 
for speaking comes, rise gracefully, but not 
arrogantly; put on an affable and pleasant 
look. Do not move your head or feet awk- 
wardly. A proper management of tongue, 
feet, hands and eyes is important." He then 
shows, as in a glass, the oratorical ways of 
the men of his day. " Some rise vnth arro- 
gance, rub the face, push the hair behind 
the ears, clear the throat, examine their 
hands and their dress. Some alternately 
lift their eyes to heaven, and bow the head, 
wrinkle the forehead, compress the lips, 
frovm, and fix their hands on their hips. 
Some begin eloquently and end badly. 
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Some are modest, and begin to speak witli a 
trembling voice, but end well." One would 
think that old Durand had the immortal life 
of the " Wandering Jew," and had attended 
some of the trials of the present day. "Ab- 
stain," he cries, " from superfluity of words. 
Some think that plenty of words atone for 
want of sense, and give a good return for 
the fee exacted." 

Next he gives the older advocates some 
very sound advice. He warns them to be- 
ware of the younger ones, who have the law 
fresh in their thoughts, and often by dili- 
gence and a desire for barren honor obtain 
a victory over the older men, who for the 
most part are idle and careless. He takes 
away, to some extent, the sting of the last 
remark, by a suggestion that the young 
should defer to Uie old in respect of h^ 
age- 
In those old days it was considered that an 
advocate should have a vulpine simplicity — 
that kind of guilelessness and simplicity 
that accompanies the fox. Thus, he should 
pretend to be very simple and child-like in 
his ways, in order that his adversary or a 
witness may not fear him or be wary against 
him. A venr recent English writer attributes 
an excess of this quality to the present Lord 
Chief-Justice Coleridge, when he was at the 
bar, in handling an unwilling witness. He 
was, as he would say to the wi&ess, so wholly 
ignorant of the case that he must rely on his 
knowledge, while he begged him in the 
blandest tones to enlighten him, whereupon 
the proud and gratified witness proceeded 
to volunteer testimony utterly fatal to the 
case of the party by whom he was called. 
It was deemed a good plan in Durand's 
time, when one's opponent was arguing, to 
appear to take no interest, but pretend to 
be asleep; so that when the Judge called 
for a reply, the apparent sleeper should 
slowly and wearily rise up, as one just 
awaked from sleep. 

The wise and good Durand closes by lay- 
ing down some golden rules for young ad- 
vocates, not now without pertinence. One 
is to get the entire truth from the client, 
favorable or unfavorable, and ascertain all 
that he can prove; another is, if the matter 
be grave and difficult, to call in additional 
counsel. Again he says, " Do not perpetu- 
ally take a low fee for your services, lest you 
lose repute. See that the officers of the 
court take all the proceedings in your be- 
half correctly. Do not protract a cause 



unnecessarily." This last rule is most wise 
advice in these tempting days when all that is 
said and done is photographed by stenog- 
raphers. At the end of your argument, he 
advises you to sum up your strongest points, 
so that the judge may remember them. 

Then comes a hard saying, and what ad- 
vocate of our time can bear it ? " Undertake 
no causes but those which you can consci- 
entiously advocate." This rule is plainly 
obsolete. This other rule takes its place, 
which is certainly much more elastic: "You 
can say for your client whatever he could 
say were he conducting his own cause." 
Under this change of base, conscience often 
slips out and self-interest takes its place. 

The wise and weighty words of this old 
writer show us that successful advocacy is 
a matter of all times and countries. Its rules, 
and even its devices, are deeply rooted in a 
knowledge of human nature and of what it 
is expedient to adopt and of what to shun. 
The temptations of the advocate's office are 
immense; all the more glorious is it man- 
fully and virtuously to resist and overcome 
them. There is no nobler nor more heroic 
man than an advocate of noble soul and 
varied learning and accomplishments who 
at the risk frequently of reproach and 
obloquy defends the weak from assault, 
vindicates virtue when maligned, or by some 
grand effort establishes some great principle, 
such as freedom of speech or of the press, 
or of the right to worship God in one's own 
way. To name these would be to call a roll 
of the mighty dead or to read a list of 
illustrious living men. None the less brave 
or meritorious is he who stands up for the 
government and the law against the vile or 
defiant criminal and by his success in con- 
victing him of his crime secures to men of 
peace safe and tranquil sleep by night. 

in. 

I have next to speak of the toiling and 
patient man of work — ^the everyday working 
lawyer. For the sake of convenience, and 
without any disparaging or opprobrious 
meaning, we may call him the legal drudge. 
This class includes many laborious and most 
useful men. To it belongs the average 
member of the profession. Its members are 
frequently highly successful in amassing 
wealth and in securing the esteem and con-' 
fidence of their friends. They may be men 
of real ability, and of high resolve as well 
as of thorough education. It may be that 
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the great opportunity for displaying their 
powers has never come to them. They may 
nave shunned forensic discussion from want 
of boldness or lack of taste for controversy, 
or from want of physical force or vigorous 
health. There is a section among them who 
make the law a trade rather than a profession. 
To them, the practice of law is a matter of 
business. They weigh and measure justice 
as one would measure and weigh the pro- 
ducts of the soil. This course of life is 
wearisome and irksome in a high degree. 
It is made more so every day by the growing 
disposition to regulate all proceedings in 
courts by arbitrary and statutory rules in 
minuteness of detail — ^rules, abstract in state- 
ment, repulsive in form, obscure in meaning, 
unless one has about him an ever present 
commentary. Such documents are termed 
codes; they would better be called agglom- 
erations. They resemble strata of the earth 
piled one upon another by some gigantic 
force in everlasting confusion. There are 
enthusiasts who afBirm that they hanker after 
codes; that they ought to be and ere long 
will be human nature's daily food. Having 
had considerable experience in the nurseries 
of the law, I confidently affiim that no 
legal infant can be named who has developed, 
by a mere law of his inner nature — a natural 
fondness for such a code. Any taste that 
he might have for it is an acquired one 
obtained not without groans, and in some 
instances with various irreligious expressions, 
more emphatic than devout, and even with 
tears, as I have sorrowfully witnessed within 
the last three days — and yet such a code is 
the life food of an average practitioner. 
Not to know the Code will make one's self 
unknown to the courts of justice, and after a 
time to confiding clients, when they discover 
the true state of the case. The most sorrow- 
ful feature of the case is that a code, like 
most earthly things, is subject to the gi'eat 
law of evolution. One code develops another 
quite unlike itself. The Field Code of my 
youth has given way to the Throop Code of 
my later life — a tiny pop-gun supplanted by 
a mighty cannon. Into what the Throop Code 
will develop, I am straining my eyes to see. 
After all, one cannot help feeUng a sincere 
sympathy for the ingenuous and earliest 
youtti just from college, full of high hopes 
and born, as he fondly imagines, to aid in re- 
forming the world, just from the critical study 
of Homer and an artistic analysis of the 
tragedies of Shakespeare, with the very fresh- 



est dew of Castalia on his lips, who is called 
upon in a down-town ofiice to translate the 
New York Code of Procedure into lucid and 
intelligible English, and then to mark and 
inwardly digest it This it is to be an average 
lawyer and a sharp-shooting attorney. 

Yes, with all that we can do to avoid it, 
there is much drudgery to be gone through 
with in the active practice of the law. We 
must seek relief, as opportunity offers, in a 
regular study of legal principles, or by wan- 
dering away, if we do not go too far, in 
quest of intellectual pleasure in other pur- 
suits. These may serve to lend a charm to 
our strictly professional life, and to lift us 
out of the ennui and weariness of which so 
many complain. 

IV. 

I have at last reached the shyster. This 
is an odious and abhorrent word, and scarcely 
has a place in a well-ordered dictionary*. 
Still, we all know who and what he is. We 
mention him only to denounce him, and set 
a mark upon him, so that any one meeting 
him may avoid him. He is the worst avail- 
able instance of the doctrine of develop- 
ment. He comes up from the vilest sub- 
stances, stained and still sticky, and in that 
condition strives to force himself into the 
society of decent members of an honorable 
profession. Out upon him! for he steals 
the seamless mantle of justice to cover his 
gross enormities. He is frequently to be 
found in the vicinity of criminal courts, par- 
taking of the manners and habits of those 
with whom he most intimately associates. 
In itself there is nothing degrading in the 
practice of the criminal courts. All depends 
on the way in which the practice is con- 
ducted. There are men of the shyster class 
everywhere too low to be worthy of notice. 
Let us adopt Virgil's advice to Dante, ** and 
simply look and pass on." 

-Gentlemen, it now rests with you to de- 
termine to which of the classes that have 
been noted, you will belong. I will not say 
that you can all be successful advocates; 
for success in this direction is to a consider- 
able extent dependent upon natural gifts. 
Still, even here to a large extent, as well ae 
in the other divisions of members of the bar 
you have the power to choose. You have i 
great advantage in making your choice, fron 
ihe fact that your attention has been callei 
during your studies here, to great and com 
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prehensive principles of justice. You have 
observed, from historical surveys of the sub- 
ject, that law is not something arbitrary 
and imposed upon a people by mere external 
authority, but is the outgrowth of their 
modes of thinking, of their customs, of their 
style of civilization, akid their average con- 
science and morality. This law can be best 
improved, not by mere arbitrary legislation 
but by enlarging the popular range of 
thought, by advancing the civilization of 
the community, and by stimulating a keener 
and more healthy moral sense The develop- 
ment of law in this manner is, in a peculiar 
sense entrusted to you and others trained 
in the same general way. Therefore, make 
it your steadfast purpose not to be mere ar- 
tisans in the law, mere hewers o^^wood and 
drawers of water for a livelihood, but aim to 
become broad in your knowledge and phil- 
osophy, and to be in the best sense jurists. 
Should you be penetrated with this idea, 
you would find that one of the broadest prin- 
ciples underlying the development of our 
social life is the well-grounded trust and 
confidence that one man may have in another. 
So you will be led up to the great rules of 
the law of trusts. Tou will feel that there is 
nothing which ought to lay more heavily up- 
on your consciences than the obligation to 
arouse in the miuds of men a more sharp 
and profound sense of the duties of trustees, 
and of all persons standing in confidential re- 
lations towards their beneficiaries. Directors 
of railroad companies, trustees of estates, 
agents, and others similarly situated, have 
much to learn and many changes to make in 
their conduct before our type of commercial 
honesty and probity will be of the highest 
grade. Never forget that the whole subject 
of trusts was developed by members of the 
bar — ^men who coupled the highest intel- 
lectual ability with the purest motives of a 
refined morality — and laying the foundations 
of trust law securely upon the golden rule of 
our religion. We must trust to the bar and the 
judges who are taken from its membership, 
to give the subject a more comprehensive ap- 
plication and a more definite and still se- 
verer sanction. May you in this and other 
appropriate modes aim at the highest stan- 
dard of excellence, and fill out in full measure 
a type which has no superior in the com- 
miinity» that of an accomplished, high-mind- 
ed, learned and incorruptible lawyer, eager 
to make the actions of men square with the 
purest rules of ethical conduct 



The course of most of you in the Law 
School has been highly honorable, and satis- 
factory to your instructors. You have sub- 
mitted patiently and with attentive minds to 
instruction and to severe and constant drill. 
The leading principles of law have with many 
of you become firmly anchored in the memory. 
They are quite certain to contribute to your 
steadiness of action in your future years. 

It gives me much pain to reflect that two 
of your class have sdready ceased, by death, 
to continue the work which they successfully 
commenced with you. One of these, the late 
Mr. Edwards Pierrepont, was summoned from 
the class-room to an honorable diplomatic 
position, in the service of the United States, 
at the Court of Italy. Mr. Pierrepont had 
excellent qualifications for such a place. He 
was an accomplished scholar, having had the 
advantages of training at Oxford University, 
England, was urbane and dignified in man- 
ners, had mingled much with cultivated 
and refined society, and had some practical 
knowledge of diplomacy under his father's 
eye, in England. He thus bid fair to reach 
distinction in an ofiice which not only re- 
quires ability but much acquaintance with 
human affairs. He died while at his post of 
duty, suffering from the fever of the country, 
and bearing ihe progress of the disease with 
patience, greatly lamented by those who 
knew his ability, his amiable disposition and 
fine social quaUties. Another of your class, 
also able and worthy, met his death most 
suddenly, under circumstances of a great 
horror of darkness overcasting his mind. 
Such events coming upon class-mates who 
are strong and in the flush of youth, are 
well calculated to make a deep impression 
and to teach us all the value of a well-spent 
life, even though it may be briei 

It remains for me now only to say the final 
word. Congratulating you upon the fidelity 
of your labors and your deep and sustained 
interest in and successful prosecution of your 
studies, I now bid you, in behalf of myself 
and my associates, the customary Farewell ! 
• <^» • 

The Commencement exercises of the Al- 
bany Law School, at the Clinton Square 
Presbyterian Church, on the 28th ult 

We wonder why a church was selected. 
It must have been a solemn affair, and 
totally unlike the brilliant gathering that as- 
sembled at the Academy, the evening before, 
to witness the departure to active labor of 
our Class of '85. 
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IN NUBIBUS. 
Not even the haunting fear of an impend- 
ing examination could avail to keep me 
awake that warm Spring evening. I had 
been reading with factitious interest Mr. 
Washburn's learned treatise on Real Pro- 
perty ; those pages, rich in artfully elabor- 
ated mystery, so often read, so easily for- 
gotten. It was in the midst of a vain en- 
deavor to fairly comprehend the intricacies 
of trusts that I fell asleep. Then, from the 
blank inexistence into which my slumber 
plunged me, I awoke to life again, a slowly 
dawning life, which, as it grew more and 
more self-conscious, seemed to float in a sea 
of light over the world and over the past 
and future, gathering as it went the fruits 
of the ages that have been and are yet to 
be. Then a gray vapor closed in around 
me, and as my life attained its supreme 
power, my feet touched firm earth again. 

The vapor rolled away and I was standing 
in the centre of a vast hall, where massive 
Norman columns upheld a roof, beautiful 
with bright frescoes and fanciful carvings. 
Around me there were standing mighty 
statues of marble and bronze — majestic 
forms and noble faces. There was the face 
of Mansfield, grave and earnest, and next 
to him stood Eenyon, imaged in bronze ; 
and many others I saw, the great law-givers 
of the past 

The dense vapor which had enfolded me 
had gathered to the end of the hall where 
it formed a wall of mist, grey, with shadows 
moving within it. Gazing with wonder at 
this strange sight, I saw a shape moving 
toward me through its obscurity, vague at 
first and undefined, but taking a grotesque 
form as it drew near. At length it came 
from out the mist and stood revealed in the 
clear light that shone down from the high 
windows of the hall, and I looked upon it, 
marvelling greatly. I cannot convey in 
words the nameless wonder of the Thing. 
It seemed at first sight beautiful, the whole 
in perfect symmetry ; and although I marked 
that here a member was distorted and use- 
less, there another crooked and withered, 
yet these hideous parts were in curious har- 
mony with the rest of its awful figure. And 

about its eyes, half hiding the sight there- , , , x •• •« .^ 

of, was bound a heavy circuit of gold, and' ^y weapons, are blunted^ and Ay power to 

- . ^ aid the developmg life of man hath passea 



and read the question in my wondering 
eyes. Its voice, high and strident, now 
sounding far away and now near at hand, 
answered me in words like these : 

''I am he whom thou knowest and 
whom thou knowest not. I am of the 
Past and would rule the Present by what 
hath been. The Law, consistent and unal- 
tering, liveth within my breast, and if man 
unknowingly violate i^ he must suffer, for 
the Law hath always been. Herein is the 
penalty of ignorance. Let man know the 
past and live bv the rule of the. past, for 
if he err theren*om I mete out a certain 
retribution. And herein is the penalty of 
folly." 

"Nay, my brother," said a soft voice, 
" nay, my brother ; let us rather protect 
man from his ignorance — ^let us deal gently 
with his foUy.'^ 

And from out the cloud-wall, another 
Shape, a maiden, beautiful and stately, 
broke like a gleam of sunlight Her great 
were pitiful, and her gold hair was 
bound crown-like around her queenly fore- 
head. Across her simple gown of white 
there ran a broad ribbon and blazoned upon 
it I saw the words : 

HONESTT, EQUnr, CONSCIENCE. 

And my heart rejoiced to see one whom I 
knew ana honored. 

The fiirst Shape laughed bitterly, and spoke 
again to me in words that seemed familiar : 
"Equity is a roguish thing," it sneered, 
" for law we have a measure, know what to 
trust to ; equity is accordhig to the con- 
science of him that is chancellor, and as 
that is larger or narrower, so is Equity. 
'Tis all one as if " 

" Brother, thou errest," she said. " He 
who wrote those words was not all wise. I 
do not strive with thee, save for the good 
of man." " Conscience," she went on, and 
again the words seemed known to me, 
"conscience never resisteth the Law nor 
addeth to it, but only when the Law is di- 
rectly in itself against the law of Gk>d or 
law of reason." 

" Yea, thou hast indeed resisted me in the 
early years of thy life. Now thou art lim- 
ited, even as I. The maxims, which were 



graven thereon were the words ; 



STABB DECISIS. 



The Shape turned to me where I stood. 



away. Lo, wilt 
slay the creature 
man?" 



thou dare 
I have let 



to touch or 
loose against 
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And I saw crawling at its feet a hideous 
thing ; beetle like it was, loathsome and re- 
pulsive, moving obedient to the master who 
had willed it into being. 

And Conscience shuddered and turned 
away. Then, as the jarring laugh of the 
Shape rang through the arches of the roof, 
I heard another voice, clear and measured, 
speaking from the cloud, and saw a flash of 
lurid light fall upon the crawling thing. 
And it withered into a heap of ashes. 

"I will right the wrong. The future of 
the world is mine. " 

Speaking thus, a man moved with firm 
steps out of the mist. He bore in his hand 
a great book, and stamped upon it was he 
legend : 

PUBLIC OOOD. 

He stood before us in all the glory of his 
young beauty and strength, and a resolute 
purpose and calm power emphasised his 
words. He turned to the first Shape and 
looked in half scorn upon it. " What canst 
thou give me, brother, to aid the work I 
have to do ? " Humbly the Figure answered, 
*' I can give thee reason, subtle distinctions, 
logical classificasions, principles and rules. 
Thou canst use them better than L" 

" And thou, dear sister, what hast thou to 
give?" 

"Pity," she replied, " and love ; protec- 
sion to man from the results of his f oUy ; 
ruth for the weak, even justice for tne 
strong." 

He smiled, the majestic Shape, and said 
to them and me : " Lo, the great future is 
mine ; and with the good gifts which you 
have given, and by the calm strength of my 
own soul, I will rule over the happier 
world." 

Words came from me unwilled. "How 
wilt thou rule, O Master? " 

"Look," he said, and waved his hand 
towards the curtain of vapor. Instantly it 
grew less dark, then parted into clouds and 
rolled away. And I saw that the end of the 
hall was open to the light; and around and 
below there were floating clouds, and down, 
far down a fsAr, green country lay, dotted 
with' great cities and a thousand villages. 
On one hand a mighty ocean rolled, and 
white sails, flying the flags of many nations, 
moved toward the seapoi*t of the land. And 
in that wondrous vision I saw the daily life 
of man, his wants and his labor. There was 
nothing hidden. I watched the forest filing | 



before the onward tread of civilization, and 
the prairie growing green with com. And I 
saw the darker lives of those who moved rest- 
lessly amid giant engines that hummed and 
rattled and roared unceasingly. 

Then I turned to my beautiful companion, 
and marked that he had opened his great 
book, and that, as he looked over the land, 
he wrote therein. He spoke again to me, 
saying, " I write the Law. The cries of man 
come up to me in my high abode, and from 
them I know the bitter wrongs and the un- 
satisfied desires of the world. No longer 
shall the accursed maxim, "Stare decisis," 
shift upon some obsolete custom of the past 
the burden of judicial responsibility, but 
where there is a wrong it shall be made right, 
and where there is a just want it shall be satis- 
fied. Thus the new Law chancfeth forever- 
more, to meet the needs of me changing 
time." 

Then said the first Shape to him, " What 
seest thou, great brother? I cannot see so 
far" 

"A mighty nation," he replied, "working 
its way upward by the force of its indwelling 
spirit The individual, too, I see, toiling and 
thinking among his fellow-men. And to the 
needs of the nation I minister, and to the 
needs of the man." 

He paused, and wrote in his great book; 
then spoke again: 

** So shall my realm be self-governed by 
the law of its own being — a law imprescrip- 
tible; a law foUowing the good in man, and 
growing with his growth nobler and more 
beautiful for evermore." 

And as he ceased the clouds rolled together 
again into a wall of mist, which advanced 
and closed in about the Three, so that I saw 
them not And the darkness grew deeper 
and deeper, and with the fading light my 
dream-life ebbed away. 

Will. S. Johnson. 



There was recently a trial for murder, in 
which the evidence was so palpably insuf- 
ficient that the judge stopped the case, and 
directed the jury to return a verdict of " not 
guilty." A well-known lawyer, however, who 
wished to do something for the fee he had re- 
ceived for the defence, claimed the privilege 
of addressing the court. " We'll hear you 
with pleasure, Mr. B.," said the judge; "but 
to prevent accident first acquit the prisoner. 
— Criminal T/iw Magazine. 
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^UUTTR this issue, Nos. 19 and 20, the first 
Yoliune of tlie Jurist closes. It was 
started as an aid to students, and as a chan- 
nel for the interchange of their ideaa In 
the latter respect, we confess it has not been 
as successful as we had hoped, but there are 
many reasons for this, the chief of which is 
that students are diffident about writing for 
a paper which is in its nature technical 
Next Autumn we hope to see a change in 
this respect. The first issue of the next 
volume will be published in the latter part of 
September, and the volume will continue 
throughout the calender year. Subscrip- 
tions can be sent in any time during the 
Summer. 



A BOUT fifty men are taking the Regent's 
examination, under Commissioner Mar- 
tin. We have looked over four of the papers, 
viz.: Arithmetic, Geography, Composition 
and Ghrammai*. and if a man cannot pass 
them, he had better abandon all notion of 
studying law. If the Regents must give an 
examination, why can't they give a reason- 
ably difficult one ? 



"j^ONDAY is " moral character " examina- 
tion day in the 1st Department We 
wonder how many men will be "plucked'* 
for lack of the requisite amount of swearing. 

4 — ^m^ — » 

HTHE example of the Class of Eighty-five, 
School of Arts, in presenting to the 
Library a memorial window, is one that 
should be followed by all the departments of 
the University, who use the Library. In 
this manner three windows would be added 
every year, (the School of Political Science 
contributing with the Law School). If this 
should be done, in a very few years the 
Library would, as President Barnard re- 
marked, on Class Day, "be like a fsxrj 
palace," and the money spent would never 
be regretted. 

When the Class of Eighty-six, of the 
Law School, returns in October, we hope 
that they will lose no time in appoint- 
ing a committee to take charge of the matter. 
We think the idea an excellent one, and the 
Jurist will do all in its power to assist such a 
committee. 



TXTE publish, this week. Prof. Dwight's 
address to the Graduating Class. It 
is full of interesting matter, and those who 
were unable to listen to it at the Academy, 
vrill now have an opportunity of giving it 
•areful attention. 



T^ITE take this opportunity to state to 
graduates, and all others who are in- 
terested in the welfare of the Columbu Jubist, 
that we wUl be pleased to receive contribu- 
tions to its columns, either in the form of 
articles on legal or political topics, or in the 
form of correspondence. As the size of the 
Jubist will be increased in the Autumn, we 
will be enabled to do them justice. This 
will greatly increase its value and interest to 
all within and without the Law School. 
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HTHE terms of the present Board of Editors 
of the JuBisT expire in October. The 
Ti'ustees have decided to fill the positions by 
haying competitive essays submitted to a 
committee of examination — the general work 
of the student for the first two or three weeks 
in the lecture-room, as adjudged by Prof. 
Dwight, will also be taken into consideration. 
Essays should be handed in by Oct 15th. 



SUBROGATION. 

§ 104. ¥mE—0/CaiTier under CorUract in Ml 
'»/ Lading, Cotton destroyed by fire while in 
course of shipment on a railway had been in- 
jured by the shipper. The bills of lading 
tipulated that " in case of any loss by dam- 
ige done to or sustained by any cotton 
herein receipted for during the transporta- 
tion, the company alone shall be responsible 
therefor in whose custody the cotton was at 
the time of the loss, and the company incur- 
ring such liability shall have the benefit of 
any insurance which may be . effected upon 
the said cotton." It was further claimed 
that the insurance company had waived to 
the shipper all conditions growing out of the 
clause in the bill of lading, and had agreed 
to pay them the insurance in case he did 
not recover from the railway company, 
thereby acknowledging the liability of the 
insurance company to the shipper, and the 
shipper is precluded from saying that there 
has been no insurance effected by him and 
that there is no .insurance of which he will 
have the benefit. HM, That the bUlor bills 
of lading under which the cotton of the 
}ilaintiffis in this case was ti-ansported by the 
defendant constitutes the contract of the 
parties, and the plaintiffs are bound by the 
stipulation of defendant company and shall 
have the benefit of any insurance that may 
have been effected upon or on account of said 
cotton. Hehiy 'Jliat the plaintiffs, before they 
can recover against the defendant, must show 
that they have performed their part of the con 
tract by proving that they have given the rail- 
way company the benefit of the insurance, or 
that they have been ready to perform their 
contract by tendering such benetit,and that the 
same has been refused. Held^ That if an agree- 
ment was made between the plaintifiGs and 
their insurers, by which their insurers waived 
the proofis of the loss, and admitted the 
claim of the plaintiffs to be due by them, 



and on Jan. 1, 1884, the plainti£k agreed to 
give time upon the said claim to the insurers, 
and meantime to press the claim for tlie cotton 
against the railway company defendants, in 
consideration of payment to plaintiffs by 
their insurers of six per cent, interest per 
annum on the said admitted claim from Jan. 
1, 1884, then the plaintiffs cannot recover. 

Inman, Swan & Co. u. South Carolina Bail- 
way Co. 

Decision rendered April, 1886. n. y. c. a. 



§ 97. Marine. — Foundation of— When Con- 
Iribntion will he enforced — Relations of Parties. 
The principle of genenal average contribu- 
tion rests upon the doctrine that, whatever is 
sacrificed for the common benefit of the asso- 
ciated interests, shall be made good by all 
the interests which were exposed to the com- 
mon peril, and which were saved from the 
common danger by the sacrifice . It vnll be 
applied when (1) the ship and cargo are 
placed in a common, imminent peril; (2) 
there is a voluntary sacrifice of property to 
avert that peril; and (3) by that sacrifice the 
safety of the other property is presently and 
successfully attained. The iact that the prop- 
erty cast away would inevitably have perished 
even if it had not been selected to suffer in 
place of the whole, does not prevent the ap- 
plication of the doctrine of general average, 
unless such sacrifice did not contribute to 
the safety of the remainder. It is not neces- 
sary that there should have been any inten- 
tion to destroy the property cast away, as no 
such intention is ever susposed to exist The 
right of contribution depends upon an equity 
arising out of the relation of the parties, 
and is not based upon the contract of car- 
riage. The principle is not applied between 
strangers, but only between those associated 
together in a common adventure and placed 
under the charge of a master with authority 
to act in emergencies as the agent of all con- 
cerned. 

Sonsmith et al i*. J. P. Donaldson. 

Decision rendered, September, 1884. 

MICH. u. s. c. c. 



GENERAL NOTES 



Loiu) Justice Lindley on Law Bepoutjng. — 
Let us consider then what are the legitimate 
wants of all branches of the legal profession 
with respect to law reports. They are both 
negative and affirmative. 

The profession does not want reports of 
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cases yalueless as precedents, nor long reports 
of complicated facts, when a short condensa- 
tion is all that is necessary to understand the 
legal principle involved in the decision. This 
observation applies not only to the reports 
themselves, but particularly to the head-notes 
of the cases reported. The legal pith of a 
case, and nothing more, should appear in its 
head-notes. 

The affirmative wants may be considered 
under three heads, viz. : (1) The subjects re- 
ported; (2) the mode of reporting them; (3) 
the time and form of their publication. 

(1) The subjects reported should include 
all cases which introduce or appear to intro- 
duce a new principle or new rule, or which 
modify an existing piinciple or rule, or which 
settle or tend to settle a question on which 
the law is doubtful, or which, for any other 
reason, are peculiarly instructive. 

If these principles are not attended to. the 
reports will be unnecessarily bulky, and time 
and labor will be wasted. But in applying 
these piincix)les to practice, it must be borne 
in mind that the reports are wanted not only 
by men who are already well-informed lawyers, 
but also by men of a different class; and for 
their sakes, it is better to err on the side of 
reporting too many cases than of reporting 
too few. Collections of rubbish must be care- 
fully avoided; but if an experienced reporter 
is in doubt whether a case is worth repoiliug 
or not, it will be safer to report it, however 
shortly, than wholly to admit it Practically 
the great difficulty is to decide what ought 
to be done with cases turning on the con- 
struction of written documents, and with what 
are called practice cases. As regards cases 
on the construction of documents, they should 
be excluded, unless there is some good reason 
for including them. Cases turning on obscure 
sentences in wills, contracts or letters, which 
sorely puzzle those who have to put a mean- 
ing on them, are absolutely useless for future 
guidance, and should not be reported at all. 
At one time there was a tendency, especially 
in the Chancery Courts, to try and construe 
one will by means of decisions on other wills 
more or less like it; but this tendency has 
been checked of late years, and there is not 
now any excuse for reporting decisions on 
wills simply because they are difficult to 
construe. Similar observations apply to other 
documents. Some cases on the construction 
of documents are, however, very useful 

Such are new lights thrown on common 
forms — e. g., in chaiier parties, policies of in- 



surance, ordinary covenants of trusts, etc., 
or new interpretations of some Act of Parlia- 
ment of general application, or of rules of 
court Cases of this kind are unquestionably 
useful as guides, and should be reported. 

(2) As regards the mode of reporting: The 
great point to bear in mind is, that what the 
profession want is law, and such facts only as 
are necessary to enable the reader of the 
report to appreciate the law found in the 
case. 

Keeping this in mind, reports should be 
accurate, full in the sense of conveying every- 
thing material and useful, and as concise as 
is consistent with these requirements. The 
points contended for by counsel should be 
noticed, and the gi'ounds on which the judg- 
ment is based should receive especial atten- 
tion. The whole value of a report depends 
on this part of it, and on the distinctness with 
which it is brought out In this respect much, 
of course, depends on the judge and the care 
he takes to make plain grounds of his decision. 
But much also depends on the reporter. Even 
when a judgment is written, much of it may 
relate to matters requiring decision, but not 
worth reporting; and it should be ^ortened 
accordingly. 

(3) As regards the time and form of pub- 
lication, the profession wants the reports 
published as speedily as possible — ^good print, 
good paper, a convenient portable size, a con- 
venient arrangement of matter, good indexes, 
and the lowest price consistent with the pay- 
ment of the expenses of publication. — Law 
Quarterly Remew. 

License — hall to use — ^may be revoked. — 
There was evidence tending to show that the 
defendant, who was the owner of a hall, en- 
tered into an oral agreement with the plain- 
tiff, by which he agreed to permit the plain- 
tiff to use the hall for dancing parties on the 
afternoon of four holidays — Thanksgiving, 
Christmas, Washington's Birthday and Fast 
Day — at a stipulated price for each afternoon. 
The Superior Court directed a verdict for the 
defendant upon the ground that this contract 
was within tiie statute of frauds, being a con- 
tract for the sale of an interest in land. The 
question is, whether it was such a contract, 
or merely a contract for a license to the 
plaintiff to enter and use the hall for the 
purpose contemplated. A license is a per- 
mission or authority to enter the land and 
to do certain acts or series of acts, the par- 
ties not intending to convey any interest in 
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the land; and it is well settled that such a 
license need not be in writing, under the 
statnte of frauds. Thus a license to enter 
land and cut timber, or to gather the growing 
crops, is valid, though not in writing. Whit- 
marsb u. Walker, 1 Mete. 313. So an agree- 
ment for a seat in a theatre or other place of 
amusement is a license merely. McCreav. 
Marsh, 12 Gray, 211; Burton u Scherpf, 1 
Allen, 133. So ordinarily an agreement for 
lodgings in a hotel or boarding-house, though 
the rooms the boarder is to occupy are de- 
signated, does not create an interest in land, 
but is merely a license. White v, Maynard, 
111 Mass. 250. In the case before us it 
seems to us that the contract has the ele- 
ments of a license rather than of a contract 
for the sale of any interest in land. The use 
of the hall by the plaintiff was not to be con- 
tinuous, but only occasional, and for a few 
hours on four separate days. He was not to 
have the exclusiye occupation and control of 
it. The key was never delivered to him, but 
remained with the defendant, who on the 
afternoons it was occupied under the con- 
tract opened, lighted and closed it We 
think the defendant would remain all the 
time in the legal possession of the land; that 
the plaintiff was to occupy it merely as 
licensee, and would acquire under the con- 
tract no interest in the land. It is like the 
ordinary case of hiring a hall for a night, 
which does not create a lease, but the person 
who hires occupies under a license. Regard- 
ing the contract in this case as a contract for 
a license, it is true that the defendant had 
the power to revoke the license; and the 
plaintiff could not compel the defendant to 
give him the use of the hall. But if in re- 
voking it the defendant violated his contract 
he is responsible for any damage sustained 
by the plaintiff by reason of such breach of 
contract Johnson v, Wilkinson. Opinion 
by Morton, C. J. Decided Feb., 1885. 

Missouri Jusncs. — ^The following anecdote' 
exscinded from a longer story lately published 
in a leading legal periodical, having been re- 
published and enjoyed in England, may, per- 
haps, be reprinted here without exciting local 
ill-feeling, with the additional statement that 
we know the author of it to be a gentleman 
of the utmost candor. We assure our distant 
readers that it is nol a fair sample of Missouri 
justice: A writer in the Amgrican Law Eeview 
gives an account of the proceedings in the 
Circuit Court of Micnouri within the last two 



years. The writer appeared as advocate, and, 
" after a good deal of idle and desultory talk, 
lasting at least an hour, the trial was resumed. 
I soon had occasion to make objection to a 
question propounded by the opposing coun- 
sel, when, to my surprise, the judge, instead 
of passing on my objection, remaiked : * Now, 
if you lawyers think I'm going to hear any 
argument on objections, you'll find yourselves 
very much fooled. I won't do it* He then 
graciously announced that we could make all 
the objections we wanted, and put them in 
our bill of exceptions, thereby intimating that 
he would not even pass on objections; and on 
that intimation he acted all the way through. 
Finally the case was submitted just before 
the dinner hour. After recess, his Honor re- 
sumed his place on the bench, and after hear- 
ing some minor motions, he descended and 
approached me with the remark: 'If you 
want to smoke here you can do so. It's not 
veiy dignified to smoke on the bench, but I'm 
going to smoke a cigar.' Which cigar he 
proceeded to light, as I did mine, although 
there were a number of placards on the walls 
of the court-room — * No smoking allowed in 
this room while the court is in session.' His 
Honor then proceeded to pass a sentence on 
two colored men who had been convicted at 
that term. After this, his legs stretched 
across the bench and his cigar glowing 
brightly, his Honor proceeded to deliver 
judgment in my case in the following words: 
' The decree of the Supreme Couit, affirming 
the judgment of the Court of Common Pleas, 
is set aside. The judgment of the last-men- 
tioned court is also set aside, and the case 
remanded to that court for new trial, in ac- 
cordance with the original opinion of the 
Supreme Court' Which original opinion 
that, court itself had repudiated on re-hearing. 
The court thereupon adjourned, and the 
writer left at once, to muse over the uncer- 
tainties of law, and to ponder over the spec- 
tacle of an inferior court deliberately over- 
ruling the Supreme Court of the State." — 
Cenhnl Law Journal, 

The Fibst Lawtxb in Boston. — Almost two 
and a-half centuries ago, Thomas Lechford, 
who had been bred at the English bar^came 
to Boston to practice his profession. He was 
the first professional lawyer in the colony. 
He remained here three or four years, when 
he was glad to return to London and the 
more congenial haunts of Clement's Inn. 
Not very much is known of him and his 
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doings here, except that in 1639 he was dis- 
barred on a charge of going to the jury and 
pleading with them out of court. He was at 
the same time admonished not to presume to 
meddle with court business unless he should 
be called up an by the courts. The next year 
he was again taken to task for his officio us- 
ness towards the courts, and he promised not 
to meddle in future. 

In 1642, after his return to England, he 
published his "Plain Dealing; or. News from 
New England." It is apparent from this 
book that the grounds of his trouble with 
the courts was that he was trying to set up 
the common law, while the Puritan courts 
cared nothing at all for the common law, but 
were trying to set up, especially in criminal 
matters, the Mosaic Law. Lechford tells us 
" that the Governor gave the charges to the 
grand juries " under the heads of the Ten 
Commandments. 

This is the warning Lechford gave : " I 
feare it is not a little degree of pride and 
dangerous improvidence to slight all former 
laws of the Church or State, cases of expe- 
rience and precedence, to go hammer out 
new, according to severall exigencies, upon 
pretence that the Word of God is suffi- 
cient to rule us. It is true it is sufficient if 
well understood. But take heede. mybreth- 
eren, despise not learning, nor the worthy 
lawyers of either gown, lest you repent too 
late." 

Long after Lechford was driven from Bos- 
ton came the witchcraft trials, and there was 
not even then any lawyer to preside upon the 
bench or to defend the accused at the bar. 
There was no use for lawyers learned in the 
common law, "the perfection of common 
sense," while ministers in the pulpit and on 
the bench proclaimed a law that was made up 
more of superstition than sense. Now the 
Puritan ministers have gone no place in the 
wide land is more free from the taint of the 
religion that in early days was the law as 
well. The lawyers have com 3; there are now 
about fourteen hundred of these ministers of 
a new civilization in Boston. 

Thomas Lechford, while there, kept a note- 
book, in which he entered a memorandum of 
the cases that he conducted, the papers that 
he drew up, and the pay that he received 
The American Antiquarian Society is about 
to publish it It will be entertaining, not ? — 
American Law Heview, 

A pioGERT is an indictable nuisance. Com- 
monwealth u. Perry, Massachusetts Supreme 



Court, March, 1885. The defendant asked 
the judge to instruct the jury that evidence 
of iJie natural odors which come from the 
bodies of domestic animals, however annoy- 
ing to certain persons, would not sustain an 
indictment for a nuisance; and that the keep- 
ing of swine to the number of 500 near dwell- 
ing-houses and streets of a town was not per 
He a nuisance. The judge refused so to in- 
struct, and instructed the jury that the natural 
odor of one animal might not be a nuisance, 
but the natural odor of 500 might be; that it 
was for the jury to say whether it was so in 
this case; that 500 swine kept in the vicinity 
of roads and dwelling-houses might become 
a nuisance, where one would not; that people 
residing in the neighborhood of this piggery 
had a right to hav^ the air free and uncon- 
t^aminated by odors, smells and stenches of- 
fensive to the senses; that it was not neces- 
sary for the government to show that the 
contamination of the atmosphere was to such 
an extent as to cause an actual injury to health, 
but it would be sufficient for it to show that 
the smells and stenches were so offensive as 
to render the residences and habitations in 
the vicinity uncomfortable; and that the keep- 
ing of swine to the number of 500 near dwell- 
ing-houses and streets of a town would become 
a nuisance, if smells and stenches actually 
emitted from such keeping were such a^ to 
render the dwelling-houses uncomfortable 
for residents, or to render the passing in the 
streets uncomfortable. The court, on appeal, 
affirmed the conviction, observing: "A pig- 
gery in which swine are kept in such num- 
bers that their natural odors fill the air 
thereabouts and make the occupation of the 
neighboring houses and passage over the 
adjacent highways disagreeable or worse 
is a nuisance. Commonwealth v, Kidder, 
107 Mass. 188. The indictment was suffi- 
cient, and the instructions asked were erro- 
neous. 

Yale Law School. — It appears, on investi- 
gation, that Minister Phelps was a classmate 
of Governor Hubbard at the Yale Law School 
in 1841. The explanation of the omission of 
the names from the triennial catalogue is as 
follows: The names of law students were 
printed in the annual college catalogues from 
1824; but as no degrees of bachelor of laws 
were given until 1843, they were not men- 
tioned in the triennial until that time. A 
large number of those who have studied in i 
the Yale Law School £rom its establishment 
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in 1824 — probably a majority — are not en- 
tered in the triennial. Amoiig these are 
Judges Phelps, Pardee and Loomia, of our 
own State, and Judges David Davis and Wil- 
liam Strong, late of the United States Su- 
preme Court We are informed that an 
alumni record of the school is now in press 
which vnll give the names of all the students 
prior to 1843, and some way should be dis- 
covered of getting them into the triennial 
where they belong. The oldest American 
law school was that of Judge Gould, at 
Litc-hfield, which had from first to last over 
1,000 students. It ran out about fifty years 
ago. Harvard was the first college to grant 
degrees of LL.B., beginning in 1820, but she 
did not attract students from as many differ- 
ent parts of the country as Litchfield or 
Yale. The registers of the Yale Law School 
contain the names of graduates of sixty-eight 
different Qolleges. Over one-third of the 
whole Dumber are graduates of Yale. — Hart- 
ford Courant, 

The Origin of Legal Verbosity. — The 
ScoUiith Law lieview reports an address by 
Sheriff Guthrie Smith before the Aberdeen 
Judicial Society, in wliich he referred to the 
present arrangements for the procurator's 
remuneration. " His fee in an ordinary case 
amounts to neai'ly a uniform sum, but, in 
rendering his bill, he is required to split 
it up into seventy or eighty eigteen penny 
items. The many objections to this anti- 
quated system did not escape the keen eye of 
Adam Smith, who obsei-ves: — *It seems the 
custom in modern Europe to regulate, upon 
most occasions, the payment of the attorneys 
and clerks of court according to the number 
of pages which they had occasion to write; 
the court, however, requiring that each page 
should contain so many Hnes, and each line 
so many words. In order to increase their 
payment, the attorneys and clerks have con- 
trived to multiply words, and that of neces- 
sity has led to the corruption of the law 
language of, I believe, every court of justice 
in Europe. A like temptation might, per- 
haps, occasion a like corruption in the form 
of law proceedings.' I think," added the 
sheriff', " that the time has arrived when this 
system requires to be reconsidered." — Solic- 
itor's JouimaL 

Reaching the Point By-anb-by. — A young 
lawyer, about to be admitted to practice be- 
fore the Supreme Court, asked the Hon. 
David Davis for some advice as to the con- 



duct of his first case. "You needn't be 
afraid," said the rotund ex-Justice, *' to speak 
before the Supreme Court, and if one of those 
duffers in a toga iuteiTupts you in the midst 
of an argument by some irrelevant question, 
don't get frightened and spoil your argu- 
ment by stopping and answering him. Just 
say quietly, * Excuse me, your honor, but 111 
reach that by-and-by,' and if you don't reach 
it, it won't matter. You need not be afraid 
that you will be called up to answer it after 
you have taken your seat. " The young man 
took his advice and gained his case. — Neiv 
York Tribune. 

A CURIOUS question of right in a party wall 
was decided by the Pennsylvania Supreme 
Court, in McCairs Appeal, March 30, 1885, 16 
Week. Notes Cases, 95. A. erected a solid 
party wall the whole length of his building 
to the height of sixteen feet above the ground. 
He continued the wall as a solid wall to the 
height of seventy feet except in three places, 
forty feet apart, where he receded from the 
party wall nine feet, and then built on founda- 
tions on his own grpund, thus forming re- 
cesses for light and air. Held, that he had a 
right to do this, and should not be restrained. 
The court said: "At present, the appellant 
has sustained no injury by reason of these 
recesses being left open. He may fill them 
up for the suppoi*t of any building he may 
erect on the party wall." 



NEW BOOKS. 

Sammlung der neuem Schweizerischen 
Kantons verfassungen. Lausanne, 1864. O. 

Guchard. Don Carlos et Philippe II. 
Paris, 1867. O. 

Sewell. Ordeal of Free Labor in the Biit- 
ish West Indies. N. Y., 1861. D. 

Chamborant. Pauporisme. Paris, 1842. 
O. 

Becapilacion de leyes y decretos de Venezu- 
ela. Caracas. 1874-1884. A., 8 vols. 

Herrera. Historia General de los hechos 
de los CastcUanoa Madnd, 1728-1780. F., 
5 vols. 

Mississippi Bep*ts. 8 vols. 

Upton. Law of Nations affecting Com 
merce during Wai*. N. Y., 1863. O. 

Seaman. American System of Govern- 
ment. N. Y., 1870. D. 

Valient^. Eeformes dons les Hes de Cuba 
et de Poi-to Rico. Paiis, 1869. O. 

Comte. Traite de la propriete. Paris, 
1834. O., 2 vola 
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JUNIOR NOTES. 

ADDITIONS AND ERBATA. 

In many instances it has been found nece- 
sary to repeat the note in full in order to more 
fully explain the change or correction. All ad- 
ditions to the original notes are preceded by 
" new " in brackets. 

Washburn on Real Property, Vol. L 

(*2) The rolling-stock of a railroad is not 
a part of the realty, but retains its character 
as personal property. (Hoyle v. P. & M. 
R. R., 54 N. Y. 314 

("'2) In relation to the cutting of ice in 
flowing streams. (3 Albany Laio Journal, 386; 
21 American Law Begisier, 326. 

(*3) 2 R S. 83, § 6, Subd. 6. 

(*7) 2 R S. 83, § 6, Subd. 4 

(*14) Sec. XXXV. of the New York (Consti- 
tution declares that such parts of the common 
and slalute law of England, and Acts of the 
Leislature of thd Colony of New York, as 
formed the law of the said colony on April 
19, 1775, shall be and continue the law of the 
State. (See also Const, of 1822; 1846, Art 1, 
§ 17, in R S. 7th ed. on p. 64 

Statutes of Gb'eat Britain and England re- 
pealed February 12, 1788, 2 Greenleaf s Laws, 
116; Mai'ch 30, 1801, Ch. 90, § 28; Const 
Art 1, § 12, in R S 7th ed, p. 84, §§ 12, 13, 
14 and 15. 

(^19) In relation to Feudal tenures in 
New York, see Const, Art 1, §§ 12, 13, 14 
and 15. 

(*30) R S. 739, §§ 147 and 148. In con- 
nection with this see Code of Civ. Pro., § 1501. 

(♦41) Const', Art 1, § 7; R a 7th ed., 
p. 83. 

(*44) IRS. 722, § 2. 

(*49) (New) In relation to Corporations, 
IRS. 599, § 28. 

(*68) Estates TaU. IRS. 722, §§ 2 and 
4 

(*89) 1 R S. 722, § 6. 

(*98) IRS. 747, § 22. 

(*128) Married Women's Acts. Laws of 
1848, Ch. 200; 1849, Ch. 375; 1860, Ch. 90. 

(*148) (New) IRS. 742, § 16. 

(♦277) (New) But see Wadhams v. Ameri- 
can Home Missionary Society, 12 N. Y. 415. 

(♦284) Laws of 1848, Ch. 200; etc 

(♦214) Bascom v. Albertson, 34 N. Y. 384 

(♦313) "As amended in 1880, Ch. 300," 
should have been added to the Reference 
given. 

(♦334) Davis u Morris, 36 N. Y. 575. 

(♦360) (New) IRS. 744, § 3. 



(♦405) Act of July 12, 1782; February 23, 
1786; 1 R L. 1813, p. 52; 1 Greenleaf 205; 
1 R S. 718, Ch. 2. 

(♦406) IRS. 726, §§ 42 and 44 

(♦466) Gerard's Titles to Real Estate, 5ir 

(♦482) IRS. 738, § 129. 

(♦498) (New) Code of Civ. Pra 58 869- 
372. *' 

(♦510) Code of Civ. Pro. §§ 362-866, 398, 
etc 

(♦513) (New) Recording Acts, IRS. 756, 
7th ed. 2215-2233. 

(♦517) Code of Civ. Pro., § 1498. 

(♦593) Rules governing U. S. Courts of 
Equity 92. 

VoLIL 

(78) (New) Musgrave v. Sherwood, 76 N. 
Y. 194; see also same case in 23 Hun. 669. 

(♦515) U. & Re^. Stat §§ 2307 and 2490; 
N. Y. R a, 7th ed., pp. 559-576. 

(♦518) 7th ed. R S., p. 84 

(♦555, 242) Vanderbilt v. Vanderbilt 54 
How, Pr. 250. 

(♦558, 248) (New) Albany Fire Insurance 
V. Bay, 4 N. Y. 9; 1 R a 719, § 10. 

(♦6i64, 258) Hunt v. Johnson, 19 N. Y. 
279 

(*567.267) IR a 719. §18. 

(♦569.271) IRS. 738, §2. 

(*621. 380) (New) Biyr v. Stenton, 43 N. 
Y., 462. 

(♦633,413) But see Smith u City of 
Rochester, 92 N. Y. 463. 



Rape. — Sexual Intercourse Obtained by Per- 
sonating ffuidxmds.— The important decision 
of the Irish Court for the Consideration of 
Crown Cases Reserved in Reg. v. Dee (14 L. 
Rep. Ir. 468), adds another to the already 
long string of decisions on the question 
whether a man who induces a married wo- 
man to submit to intercourse by personating 
her husband is guilty of the crime of rape. 
The important feature in the decision is, how- 
ever, that a strong and unanimous court de- 
cided in favor of the view which morality 
requires to prevail, notwithstanding the con- 
trary decisions of the English courts. These 
decisions, beginning with Rex v. Jackson 
(Russ. & Ry. 487), and ending with Bes. v. 
Barrow (19 L. T. Rep. N. S. 293; L. Rep. 1 C. 
C. R 156); Reg. u Flattery (36 L. T. Rep. N. 
& 32; L. Rep. 2 Q. B. Div. 410); and Reff. v 
Young (38 L. T. Rep. N. S. 540; 14 Coi^ C. 
C. 114), are fully discussed in the judgments 
of the Irish judges, and, although the terms 
used are strong, many will be of opinion that 
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the view of that eminent judge, Mr. Justice 
Lawson, with respect to some of them, that 
" they are not only revolting to common sense, 
but discreditable to any system of juris- 
prudence," is amply justified. The question 
was stated by the same judge to be — ^what 
must be the nature of the woman's consent? 
And he answered the question by saying 
that, in his opinion, it must be consent to 
the prisoner having connection with her, and 
that if either of those elements were want- 
ing, it was no consent. Thus, in Reg. u 
Flattery, where she consented to the pei*f orm- 
ance of a surgical operation, and under pre- 
tence of performing it the prisoner had con- 
nection with her, it was held clearly that, as 
she never consented to the sexual connec- 
tion, the case was one of rape. So, if she 
consented to her husband having connection 
with her, and the act was done, not by her 
husband, but by another mw personating 
the husband, there was no consent to the 



prisoner, and it was rape. The general 
principles of the law as to consent applied 
to the case, and to constitute consent there 
must be the free exercise of the will of a 
conscious agent, so that intercourse with an 
idiot, or a woman in a state of unconscious- 
ness, or one compelled by duress or threats 
of violence, was rape. As the Lord Chief 
Justice of Ireland said, in the surgical cases 
there was no consemsus quoad hoc, in the per- 
sonation cases there was no consensvs gvcad 
hanc personam, and the consent to submit to 
a lawful marital act was wholly different in 
its moral natiu'e from a consent to an act of 
adultery. The question decided in the case 
is a very distasteful one, but while any ne- 
cessity exists for determining such questions 
at all, few will doubt that the interests of the 
community demand that they idiould be de- 
termined in the way in which the Irish 
judges decided in Reg. v. Dee. — Law Times 
(London. ) 
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